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STATEMENT OF QUESTIONS PRESENTED 


1. Is the Decision and Order of the Board holding the 
collective bargaining contract illegal per se under Sections 
8(a)}(1) and (3) of Title I of the Labor-Management Rela- 
tions Act of 1947 correct as a matter of law? 


2. Is the Board’s Order with respect to the contract and 
the specification of the ITU General Laws valid under 
Sections 10(a), 10(c) and proviso to Section 8(b) (1) (a) 
of the Act and the Due Process clause of the Fifth 
Amendment? 


3. Is there substantial evidence on the record considered 
as a whole to support the finding by the Board that two 
employees were discharged, one to encourage and the other 
to discourage union membership, in violation of Sections 
8(a)(1) and (3) of the Act? 


4. Is the Order of the Board requiring the employer to 
reimburse its employees and former employees who paid 
dues and assessments to the union valid under Section 
10(a) and 10(¢c) of the Act in the circumstances of this 
case? Did the procedure followed by the Board with re- 
spect to this part of the Order violate the Due Process 
clause of the Fifth Amendment? 
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IN THE 


Gnited States Court of Appeals 


For tae Disrrict or ConumsBia Circuit 


No. 15,044 


Hownoturtv Star-Buiretin, Lrv., Petitioner 
v. 
Nationat Lasor Reiations Boarp, Respondent 


Howno.vuiu Tyrpocraruican Union #37, Intervenor 


On Petition to Review and Set Aside and on Request to Enforce 
an Order of the National Labor Relations Board 


BRIEF FOR HONOLULU STAR-BULLETIN, LTD. 
PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition of the Honolulu Star-Bulletin, Ltd. to 
review and set aside an order of the National Labor Rela- 
tions Board issued against petitioner on March 31, 1959, 
pursuant to Section 10 (¢) of the National Labor Relations 
Act, as amended (61 Stat. 136, 65 Stat. 601, 72 Stat. 945, 
29 U.S.C. sec. 151 et seq.). The Board requests enforce- 
ment of its order. The jurisdiction of this Court rests on 
Section 10 (f) of the Act. The Board’s decision and order 
are reported at 123 NLRB No. 51 (JA 5-65). 
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STATEMENT OF THE CASE 


This case began with the issue whether petitioner’s two 
employees (Tamanaha and Van Kralingen) were dis- 
charged in violation of the Act. The consolidated com- 
plaint claimed discrimination in their discharges which 
petitioner denied (JA 137, 141). The examiner found cer- 
tain provisions in the collective bargaining contract (which 
incorporated certain of the general laws of the ITU) in- 
valid and that petitioner violated Section 8(a) (1) and (3) 
of the Act by maintaining its contract with Honolulu Typo- 
graphical Union No. 37, hereinafter referred to as the 
*“gnion.’’ 


The Board held that the contract was illegal per se, 
ordered reinstatement of the discharged employees with 
back pay and ordered petitioner to refund dues and assess- 
ments (JA 5-16, 25-27). 


Van Kralingen was hired on July 2, 1956 despite the fact 
that in a year and a half he had worked in twelve different 


shops on the mainland and had been discharged from two 
(JA 32, 72; Tr. 353; Ex. R-2). 


On the night shift he repeatedly got into ‘‘incessant and 
eontinuous’’ discussions with other men, first in one part 
of the shop and then another. This interfered with the 
work. It happened two or three times a night until finally 
the night foreman recommended his discharge (JA 96-101). 


He attacked the conditions of employment, characterized 
the contract as ‘‘despicable’? and at a union meeting 
assaulted a member (JA 68, 73, 74). He published a docu- 
ment in support of his candidacy for chapel foreman in 
which he urged that hiring be done in an illegal manner 
and contrary to the contract. 


He threatened the nonunion employees of petitioner that 
if they failed to join the union, the union members would 
boycott them (JA 144-149). This conduct and distribution 
of material occurred during working hours. The foreman 


3 


ultimately discharged him for the violation of Office Rule 
15 (JA 103, 110-113, 121). This testimony was not denied. 


Tamanaha was discharged for failure to perform under 
an agreement made by him with petitioner and the union. 
He was employed in 1954 and was then not a competent 
| journeyman and could not continue as a journeyman or 
; an apprentice because of the provisions of the collective 
' bargaining agreement (JA 77, 114,115). Tamanaha agreed 
. to complete fifty lessons within two years in order to be 
retained (JA 116-118, 150). He took three lessons in two 
years and was discharged by the foreman for failure to 
carry out his agreement (JA 118). There is no substantial 
| evidence in the record to sustain the finding of the Board 
that Tamanaha was discharged for union activity. 


STATUTES 
Relevant parts of applicable statutes are set forth in 
the Appendix. 
STATEMENT OF POINTS 
The Board erred in: 


1. Finding that the agreement was illegal per se; 


2. Finding that Van Kralingen and Tamanaha were dis- 
: charged in violation of the Act; and 


3. Ordering reimbursement of dues and assessments to 
union members. 


SUMMARY OF ARGUMENT 


The Board held that the contract was illegal per se; 
: ordered petitioner to reinstate the discharged employees 
, with back pay; to refund dues and assessments from July 
| 7, 1956; to specify the provisions of the general laws found 
to be illegal and not to be incorporated in the contract; 
and to specify the provisions of the general laws incorpo- 
rated in the contract (JA 5-16; 25-27). 
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1) One error corrupts the whole order under review, 
namely, the Board’s conclusion that the collective bargain- 
ing contract was illegal per se. Starting with this error of 
law, the Board drew the findings of fact to support its 
order. 


2) The contract incorporating the general laws of the 
ITU except those in conflict with the contract or Federal 
law was lawful. The contract specifically provides that 
petitioner may hire nonunion men. Any language in the 
general laws of the ITU providing otherwise is therefore 
expressly excepted by the contract. Parties are presumed 
to intend to act lawfully and not unlawfully. The specific 
terms of the contract take priority over the extraneous 
material incorporated by reference. This would be so 
absent language excluding provisions in conflict with the 
contract or the Act. Here any general law contrary to 
the contract or to the Act is expressly excluded. It follows 
that the contract is in all respects valid. 


3) The Board approached the question on the propriety 
of the discharges with the prejudged conclusion that the 
contract was illegal per se. Divorced from its erroneous 
conclusion of law there was not substantial evidence in 
the record as a whole to support the findings that the em- 
ployees in question were unlawfully discharged. 


4) The order of the Board requiring petitioner to re- 
imburse dues and assessments to members of the union 
was unlawful, inequitable and beyond its statutory author- 
ity. It orders petitioner to repay dues and assessments 
which it never received and which it had no part, directly 
or indirectly, in levying or collecting. This is no company- 
dominated union, The agreement provided for no check- 
off. Payments were made by the members to the union 
voluntarily. The remedy ordered by the Board is in fact 
a penal device designed to carry out the expanding legis- 
lative policies of the Board as to the meaning of the Act. 
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5) Petitioner had no notice that this remedy was even 
contemplated until it was urged before the Board after 
; the intermediate report. In this cireumstance the order 
' as fashioned by the Board results in a denial of procedural 
due process. 


ARGUMENT 
L 


ONE VITAL ERROR CORRUPTS THE WHOLE ORDER 
OF THE BOARD 

When the Board held the contract unlawful per se, it 
approached the relatively simple case involving the pro- 
priety of the discharge of two employees of petitioner with 
, & preconceived determination of illegality. It then deter- 
: mined to reinstate the two employees and to discipline 
| petitioner in order to carry out its (not Congress’) legis- 
' lative policies in interpreting the Act. Instead of pursuing 
| the orderly process of adjudication, namely, deciding the 
facts upon the propriety of the discharges, and then apply- 
ing the law to the facts, it reversed the judicial process. It 
embarked upon lengthy review of the contract and con- 
cluded that it was illegal per se (JA 5-16). 


The gist of its conclusion is that the contract incorporates 
the general laws of the ITU which require that only union 
members be employed and therefore the contract was illegal 
as granting too great a degree of union security. It found 
| that petitioner violated Section 8(a) (1) and (3) of the Act 
by maintaining its union contract which the Board said 
requires : 


... the employment of Union members only, unlaw- 
fully delegates to the Union complete unilateral control 
over the hiring process, and makes the payment of 
dues and assessments a condition of employment. 
(JA 16) 


This finding is clearly erroneous and tortures the plain 
| meaning of the contract. We turn to the contract. 
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A. The contract does not require employment of 
union members only 


Section 2 of the contract between the petitioner and the 
union makes it clear that employment is not restricted to 
union members: 

(a) The words ‘‘employee’’ or ‘‘employees’’? when 
used in this agreement apply to journeymen and ap- 
prentices. The term ‘‘journeymen’’ and ‘‘appren- 
tices’? shall in no way be understood to apply exclu- 
sively to members of the International Typographical 
Union. 

(b) All composing room work shall be performed 
only by journeymen and apprentices. Apprentices may 
be employed only in accordance with the ratio of ap- 
prentices to journeymen provided elsewhere in this 
agreement. (JA 156, 157) 


This is the basic agreement between the petitioner and 
the union. It provides that the employees who do all com- 
posing room work are not required to be members of the 
union. Nothing could be clearer, and this is conceded by the 
Board to be a ‘‘nondiscriminatory definition’? (JA 10). 


The Board then evaded giving effect to this mandate of 
nondiscrimination by referring to the general laws of the 
ITU which were incorporated by reference by Section 24(c) 
of the contract which provides: 


... It is understood and agreed that the general laws 
of the International Typographical Union, in effect 
January 1, 1956, not in conflict with federal and ter- 
ritorial (state) law or this contract, shall govern rela- 
tions between the parties on conditions not specifically 
enumerated herein (JA 160, 161). 


This section expressly excludes from incorporation all 
provisions of the general laws which are in conflict with 
the Act or the contract. 


Section 2 of the contract specifically provides that the 
employees are not limited to union members. Federal law 
prohibits any such requirement. Thus anything in the 
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general laws which would require employment of union 
: members only is (1) in conflict with the contract and (2) in 
conflict with the Act. 


The Board, despite the plain meaning of the words of 
. the contract, found that certain sections of the general laws 
(e.g. Art. VII and VIII) were not in conflict with Section 2 
of the contract but nevertheless those articles compelled 
' employment of union members only (JA 10). This conelu- 
sion is impossible. The journeymen and apprentices (who 
need not be members of the union) do all the work in the 
composing room. The provisions of Articles V, VII and 
VIII of the general laws would limit the performance of 
this work to union members only (JA 8, 11). Since this 
work comprises the entire scope of work of the ‘‘em- 
| ployees’’ referred to in Section 2 (JA 11), the general 
laws are in conflict with the contract and are therefore not 
incorporated in the contract. Furthermore, such provi- 
sions of the general laws would be discriminatory and are 
| therefore excluded from the contract. 


It is settled rule in the interpretation of contracts that: 


An interpretation which gives a reasonable, lawful 
and effective meaning to all manifestations of inten- 
tion is preferred to an interpretation which leaves a 
part of such manifestations unreasonable, unlawful or 
of no effect. (Restatement of Contracts, Sec. 236 (a).) 


Instead of applying this rule, the Board invented its 
rule of interpretation to make the agreement unreasonable, 
unlawful and of no effect. 


The Board further tries to avoid the force of Section 
24(c) by making the bold contention that it is nothing more 
than a general ‘‘savings clause’’ which is ineffective, 
citing— 

Red Star Express Lines v. NLRB, 196 F. 2d 78 (2d 
Cir. 1952) 


NIRB v. Broderick Wood Products Co., 261 F. 2d 548 
(10th Cir. 1958) 
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Berea v. Gottfried Baking Co., 210 F. 2d 772 (2d Cir. 

1954) 

NLRB v. E. F. Shuck Const. Co., 243 F. 2d 519 (9th 
Cir. 1957) 


None of these cases is applicable here. In them the 
parties specifically contracted for a discriminatory method 
of hiring and then added a clause at the end of the con- 
tract that if any part of the contract should be held illegal, 
it would be a nullity. Here the parties specifically con- 
tracted against discriminatory hiring and incorporated only 
those general laws not in conflict with the contract or the 
law. Our contract was specifically designed to prevent 
prohibited discrimination. 


In the Red Star Express Lines case’ the contract pro- 
vided that the employer was to hire only union men. Here 
the contract provides that employees are not to be exclu- 
sively union men, and renders any provisions of the gen- 
eral laws in conflict therewith a nullity. In Broderick 
Wood Products, the contract specifically provided for pref- 


erential hiring of union members. The ‘‘savings clause’’ 
applied only to provisions subsequently made illegal by 
laws passed after the execution of the contract. In our 
ease there is no provision for preferential hiring, and Sec- 
tion 24(¢) excludes general laws in conflict with Federal 
law—including those in effect during the term of the 
contract. 


In Gottfried Baking Co., the contracts provided that the 
employer agreed to hire only members of the union and 
the ‘‘savings clause’’ provided that if the closed shop 
was in conflict with any law, then the union shop would 
prevail to permit the ‘‘maximum union security provided 
by law.’’ This savings clause was held to be too vague and 
too lacking in specificity to purge the hiring provisions of 
their illegal effect. But here the parties to the contract 
expressed their intention in clear and unequivocal language 


1 But see: dissenting opinion of L. Hand, Circuit Judge. 
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that union membership was not a requirement of employ- 
ment and that any contrary requirement in the ITU gen- 
eral laws was to be inapplicable. 


In the Z. F. Shuck Co. case, the contract provided for 
preferential hiring of union men and contained a clause 
to the effect that any provision ‘‘held’’ to be invalid under 
the Act should be deemed inoperative where commerce was 
affected. As the court there pointed out, this was a fatally 
vague provision because it did not state what provisions 
were to be suspended. Moreover, the use of the word 
‘‘held’’ showed that the invalid provision was to be opera- 
tive until held invalid by the Board or a court. In the 
instant case, however, the parties to the contract stated in 
lucid language that the requirement of the ITU laws on 
union membership was not to be operative and that this 
was to be so from the very beginning of the contract (JA 
124; Tr. 452). 


The case here in fact does not hinge upon any savings 


clause. The contract did not incorporate all ITU laws and 
then seek to preserve legality by a savings clause. Instead 
the contract incorporated only those ITU laws which were 
not inconsistent with the contract or with federal law. 
Hence, it never included the ITU law which required union 
membership as a condition of employment but clearly ex- 
eluded such law, which was thus never operative. See Sec- 
tions 2 and 24(c) of the contract, JA 124 and Tr. 452. 


The Board seems to find some evil in ‘‘savings clauses’’ 
in general, and considers them a nullity. In this case they 
went even further by vitiating the plain meaning of Sec- 
tions 2 and 24(c) of the contract and declared the entire 
contract a nullity. Compare the Board’s findings in this 
case with the decision of the United States Supreme Court 
in NLRB v. Rockaway News Co., 345 U.S. 71 (1953). In 
that case the Court considered the Board’s position con- 
cerning savings and separability clauses: 
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The second hurdle in the way of the Board’s position 
is that it ignores savings and separability clauses of 
the contract itself, which we set forth in the margin. 
We have never known that they are per se illegal... . 
The whole contract shows respect for the law, not 
defiance of it. (p. 78) 


The Supreme Court refused to permit the entire oblitera- 
tion of a union contract where there was a valid separabil- 
ity clause. ‘‘Savings clauses’’ were given effect in Lewis 
v. Fentress Coal and Coke Company, 160 F. Supp. 221 
(D.C. Tenn. 1958), affirmed 264 F. 2d 134 (6th Cir. 1959) 
and Lewis v. Hixon, .... F. Supp. .... (D.C. Ark., June 
11, 1959). 


Section 24(c) when read with Section 2(¢) is an honest 
effort by the petitioner and the union to avoid discrimina- 
tion in the employment of journeymen and apprentices. 
The Board’s fallacious reasoning in attempting to circum- 
vent the meaning of these sections cannot stand any 
rational analysis. 


The Board misstates our position by citing the dicta in 
Alpert v. ITU, 161 F. Supp. 427 (D.C. Mass. 1958), to the 
effect that the court did not draw the distinction between 
incorporation by reference subject to a general exclusion 
clause, and a contract all in one document with a general 
savings clause (JA 9). Aside from the fact that the Alpert 
case would appear to have been erroneously decided because 
it failed to give effect to the intention of the parties, as 
clearly expressed in the agreement, to remain within the 
requirements of the law, it will be seen that in that case 
there was no provision comparable to Section 2 of our 
contract. Thus, again the Board reaches for inapplicable 
material to justify its erroneous conclusion. 


Finally, the Board takes refuge in the language in the 
Red Star Express Lines ease to the effect that the ‘‘sav- 


ings’? or exclusion clause places a burden upon the em- 
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ployees to determine what the contract in fact provides 
(JA 12). This is not so. Section 2 clearly expresses a 
nondiscrimination policy in hiring. Moreover, the conduct 
of the parties in the performance and the interpretation 
of the contract proves beyond doubt that there was no 
discrimination in the hiring or retention of union or non- 
union employees. The practical construction of the parties 
removes any doubts which any employee could have on the 
practice of hiring and retaining of nonunion employees. 


If the conduct of the parties subsequent to a mani- 
festation of intention indicates that all the parties 
placed a particular interpretation upon it, that mean- 
ing is adopted if a reasonable person could attach it 
to the manifestation. (Restatement of Contracts, Sec. 
235 (e)). 


The Board itself has followed this principle in looking to 
the practical construction of the parties to determine the 
validity of a union-security clause. See: 


Krambo Food Stores, 106 NLRB 870 (1953) 
Regal Shoe Company, 106 NLRB 1078 (1953) 
Coro, Inc., 105 NLRB 718 (1953) 

Wood Parts, Inc., 101 NLRB 445 (1952) 


Five nonunion men were in the composing room and 
in 1956 the foreman hired four nonunion men (JA 13, 57, 
122). This is notice to all that petitioner has a nondis- 
crimination policy in employment of labor. The clear, prac- 
tical construction by the parties is that the provisions of 
the general laws which would require a closed shop are 
in conflict with the contract and the law, and therefore 
are not included in the contract. 


The Board ignored this evidence because it thought the 
contract illegal per se (JA 13). It should have considered 
the evidence as an aid to interpretation if it had any mis- 
givings about the plain meaning of the words of this con- 
tract. The Board’s conclusion that the contract required 
the employment of union members only is erroneous. 
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B. The payment of dues and assessments is not a 
condition of employment 


Only union members are required to pay dues and assess- 
ments. The contract does not require petitioner to hire 
only union members. Under the contract there may be, 
as there have been for years, nonunion employees working 
for petitioner. Consequently, the contract does not require 
the payment of dues and assessments as a condition of 
employment. 


C. The contract does not unlawfully delegate to the union 
complete unilateral control over the hiring process 


Assuming the Board’s erroneous construction of the con- 
tract (i.e, that the petitioner agreed to hire only a union 
member as a foreman and that the foreman had control 
over hiring), there can be no doubt that this does not make 
the contract illegal. The point was passed upon in Evans 
v. ITU, 81 F. Supp. 675 (D.C. Ind. 1948). In that case the 
court said: 


It therefore seems logical to conclude that it is not 
unlawful, insofar as Section 8(b)(2) is involved, for 
the respondents to request that an employer agree to 
employ only union members as foremen. It would 
further appear that there is nothing inherently unlaw- 
ful in providing that the foreman, who is a union mem- 
ber, shall do the hiring. While it may be that union 
foremen have strong prejudices against non-union 
printers it cannot be assumed that such prejudices 
would result invariably in discriminatory practices. 
Furthermore, the fact should not be overlooked that 
the foreman is selected by the employer and is the 
latter’s subordinate. (pp. 684, 685) 


That decision is precisely in point on the contention 
raised by the Board in this case. The Board agrees but 
adds: one thing, assuming that the requirement is coupled 
with ‘‘unlawful security provisions of the contract’’ (JA 
15). The addition again illustrates the error of illegality 
per se that runs through the whole decision. 
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The Board asserts that the foreman is obligated to hire 
union members only because of his position in the union. 
This ignores the provisions of Sections 2 and 24(c) of the 
contract, the testimony of Mr. Larson, the foreman, (that 
he would follow the provisions of the contract) and the 
evidence of his practice in hiring nonunion as well as 
union employees indiscriminately (JA 108-110, 122-123). 
And see also the recent decision of this court in Carpenters 
District Council v. NERB, 44 LRRM 2457, holding that in 
the light of Sections 2(3) and 14(a) of the Act, which 
exempt foremen from the protection of the Act, a foreman, 
although a union member, must be regarded as a represen- 
tative of the employer and as acting loyally in the em- 
ployer’s interests, rather than acting on behalf of the union, 
absent evidence to the contrary. There is no such contrary 
evidence in the record here. Furthermore, there was un- 
disputed evidence that the union withdrew a proposed re- 
quirement that the foreman of the composing room be a 
member of the union (JA 124). 


In brief the Board’s conclusion that the contract is 
illegal is contrary to the plain meaning of the words of the 
contract. It flies in the face of settled rules of the law of 
contracts that parties are presumed to act lawfully, not 
unlawfully, and ignores the practical construction placed 
on it by the parties. This erroneous conclusion lies at the 
foundation of its order. It does not turn upon any admin- 
istrative expertise but is the kind of a question with which 
courts are familiar and have full competence to decide. 
The conclusion of illegality cannot be supported upon any 
recognized principle of law. 


tr 
THE DISCHARGE OF VAN KRALINGEN AND TAMANAHA 


The Board found that the petitioner discriminated against 
employees Van Kralingen and Tamanaha by discharging 
them in violation of Section 8(a) (1) and (3) of the Act. 
The findings of the Board are curious since it found that 
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Van Kralingen was discharged because of excessive union 
activity and Tamanaha was discharged because of insuf- 
ficient union activity. This leaves petitioner in a vulner- 
able position of trying to please the Board as to its valid 
reason for discharging undesirable employees who have 
incidentally engaged or failed to engage in union activity. 
The findings of the Board are not supported by substan- 
tial evidence on the record as a whole. 


The cases are clear that there is no violation of Section 
8(a)(3) of the Act unless it is shown that the employer 
acted with a discriminatory motive to encourage or dis- 
courage union membership. Radio Officers v. NLRB, 347 
U.S. 17, 42-44; NLRB v. Kaiser Aluminum & Chemical 
Corp., 217 F. (2d) 366, 368 (C.A. 9); NLRB v. Ford Radio 
& Mica Corp., 258 F. (2d) 457, 461 (C.A. 2); NDRB v. 
Adkins Transfer Co., 226 F. (2d) 324, 327 (C.A. 6) ; NLRB 
v. West Point Mfg. Co., 245 F. (2d) 783, 786 (C.A. 5). The 
record here is devoid of even a shred of evidence that peti- 
tioner acted with any discriminatory motive to encourage 
or discourage membership in discharging Van Kralingen 
and Tamanaha; nor are there any facts of record from 
which such a discriminatory motive may be inferred. The 
inferences in fact are all to the contrary, since the uncon- 
tradicted testimony of record is that all non-supervisory 
employees of petitioner, aside from maintenance em- 
ployees, are represented by unions (JA 133). 


As we shall now show, both Van Kralingen and Tamanaha 
were discharged for perfectly legitimate business reasons. 


A. Van Kralingen was discharged for interfering with the 
work of others and violating Office Rule 15 
Van Kralingen was hired on July 2, 1956, although in the 
preceding year and a half he had worked in more than a 
dozen shops on the mainland and had been discharged from 
two (JA 32, 72, 73, 97). After he had been working a 
couple of months, Van Kralingen began a campaign of 
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on-the-job discussions with the other employees working 
the same shift. Two or three times every night his dis- 
cussions would interfere with the work of other employees. 
The number and length of these discussions increased over 
the next two and one-half months. On six or seven occa- 
sions the night foreman, Blade, informed Larson of these 
discussions and recommended that Larson discharge Van 
Kralingen. Larson told Blade that he was short of help 
and would let matters go for a time to see if Van Kralingen 
would straighten out, While other employees held occa- 
sional discussions during working hours, they did not do so 
to excess or to the extent that it interfered with produc- 
tion, as Van Kralingen did (JA 100). 


During this period Van Kralingen’s individual produc- 
tion was down and he was disturbing the morale and pro- 
duction of the other workers (JA 96-100, 111). On Novem- 
ber 13, Larson examined a letter placed on the bulletin 
board by Van Kralingen (GC Ex. 6), and he realized 
that Blade was right in that there was no hope of Van 
Kralingen’s straightening out (JA 112, 121), Larson did 
not discharge Van Kralingen because of the letter, but be- 
cause the letter confirmed the reports from Blade that he 
had been performing poorly and trying to hinder the per- 
formance of the other workers (JA 114). The letter itself 
was an individual attempt by Van Kralingen to instigate 
many unfair labor actions contrary to the contract, and to 
boycott nonunion members. See: NLRB v. Office Towel 
Supply Co., 201 F. 2d 838 (2d Cir. 1953). 


The evidence plainly shows that Van Kralingen was not 
producing the work for which he was hired, and that he 
was interfering with other workers. This evidence is not 
contradicted, The inferences to the contrary stated by the 
Board are speculative and unfounded. Mere inferences 
without proof are not sufficient evidence to substitute the 
Board’s judgment for that of the employer as to a sufficient 
cause for discharge. In NLRB v. Wagner Iron Works, 
220 F. 2d 126 (7th Cir. 1955), the court said: 
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Obviously, the Act does not interfere with the em- 
ployer’s right to conduct his business, and, in doing 
so, to select and discharge his employees. It proscribes 
the exercise of the right to hire and fire only when 
it is employed as a discriminatory device. . . . The 
Board may not ‘‘substitute its judgment for that of 
the employer as to what is sufficient cause for dis- 
charge’’.... In every case the burden is on the Board 
to prove that an employee’s discharge resulted from 
his union activities. (p. 133) 

This was cited in NLRB v. Milwaukee Elect. Tool Corp., 
237 F. 2d 75 (7th Cir. 1956), in which the court held that 
the Board’s findings were not supported by sufficient evi- 
dence where they were based on certain utterances which 
were insufficient to make the discharge of an employee 
‘more than suspect, but not discriminatory.’’ (p. 78) 


There can be no doubt that Van Kralingen was dis- 
charged for justifiable cause. He was not discharged for 
union activities. See NLRB v. Bibb Mfg. Co., 188 F. 2d 
825, 828 (5th Cir. 1951). If a discharge is not arbitrarily 
made with a purpose or as an excuse to avoid the statute, 
it is not unlawful. The controlling fact is what was the 
true reason for discharge. NLRB v. Tennessee Coach Co., 
191 F. 2d 546, 550 (6th Cir. 1951). Here, the true reason 
for discharging Van Kralingen was that his talking and 
other activities interfered with the production of the other 
workers as well as his own. This violated Office Rule 15, 
which was given to him as the reason for his discharge 
(JA 71, 100, 101, 112). 


The Board has failed to prove by substantial evidence 
that Van Kralingen’s discharge was for anything other 
than his misconduct on the job. The burden is upon the 
Board to prove affirmatively, by substantial evidence, that 
his discharge was for prohibited reasons. See NUPB v. 
Standard Coil Products Co., 224 F. 2d 465 (1st Cir. 1955), 
in which the court also said: 


It is well accepted law that an employer may dis- 
charge an employee for any reason, reasonable or un- 
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reasonable, so long as it is not for a reason prohibited 
by the Act. (p. 470) 


| Cireumstances that merely raise a suspicion that the dis- 
charge of an employee may be actuated by unlawful motives 
are not sufficient to support a finding of discrimination. 
NLRB v. Citizen-News Co., 184 F. 2d 970, 974 (9th Cir. 
1943). 


B. Tamanaha was discharged for failure to fulfill a 
condition of employment 


When Tamanaha was employed as a journeyman in Octo- 
ber 1954, he had only four and one-half years of experience 
and not the six years required to qualify as a journeyman 
under the terms of the contract (JA 17, 77). The contract 
between the petitioner and the union established a quota of 
apprentices which was filled at that time (JA 114). The 
only way of hiring Tamanaha was as a journeyman. To 
do that, Tamanaha agreed with the union and with Larson, 
the foreman, to qualify for the position by taking a cor- 
respondence course with the ITU consisting of fifty lessons 
to be completed on or before November 21, 1956. Tamanaha 
signed an agreement with the ITU to that effect on October 
31, 1954 (JA 17, 18, 77, 114, 150). In the next two years 
he completed only three of the fifty lessons. When asked 
his reason for failure to complete the entire course, he 
merely stated that it was due to laxity on his part (JA 
18, 117). On November 23, 1956, Larson discharged him, 
telling him that the discharge was for failure to keep his 
agreement to complete the lessons (JA 19, 81, 117). The 
Board admitted that if this was the only reason for which 

| Tamanaha was discharged, the discharge would not have 
been discriminatory (JA 17). 


The Board based its finding on the fact that on Novem- 
ber 22, 1956, the union sent a letter to Larson notifying 
him that Tamanaha failed to complete the lessons as 

| promised, that the executive officers of the union agreed to 
recommend revocation of his journeyman membership, and 
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recommended that he be discharged (JA 19, 20, 152). Al- 
though Larson testified that he discharged Tamanaha on 
the following day, the discharge was not because of the 
recommendation made by the union; he discharged him be- 
cause he did not keep his agreement (JA 118). 


Neither the Board nor the trial examiner made any ad- 
verse comments as to Larson’s credibility concerning his 
reasons for discharging Tamanaha. Tamanaha was em- 
ployed subject to a condition that he complete the lessons. 
He failed to fulfill the condition and his discharge was jus- 
tified. The Board seems to place a burden on Larson to 
deny implications in a statement made by a union repre- 
sentative inferring that Tamanaha was being discharged 
for failing to keep his agreement with the union and be- 
cause of his loss of membership in the union (JA 21). 
Larson had already prepared Tamanaha’s final paycheck 
prior to the time when the statement was made, and further 
statements by Larson thereafter would have added nothing 
to his testimony that Tamanaha was being discharged be- 
cause he failed to fulfill his promise (JA 47, 81). The evi- 
dence does not contradict Larson’s testimony that Tama- 
naha was not discharged for failure to maintain his union 
membership (JA 118) and the evidence is uncontradicted 
that there are still five employees in the composing room 
who are not members of the union (JA 13, 74, 131). 


The Board’s finding that Tamanaha was discharged for 
failure to satisfy a condition of his union membership, in- 
stead of his failure to keep his agreement with Larson, is 
clearly erroneous. 

Ir. 


THE REIMBURSEMENT ORDER IS ERRONEOUS AND BEYOND 
THE BOARD'S POWERS 


The Board ordered petitioner to refund to its present and 
former employees the dues and assessments which they 
have paid to the union (JA 27). The order was entered 
pursuant to a request by General Counsel although the 
trial examiner did not consider such an order necessary 
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(JA 24, 25). Neither the petitioner nor the union was 
informed that such an order was even being considered 
until presented by General Counsel before the Board. The 

_ petitioner thus did not have a fair opportunity to be heard 
on this matter. 


The order itself is based upon the erroneous assumptions 

_ that the contract was illegal and that the petitioner re- 

quired the employees to join the union and pay the dues 

and assessments (JA 24). Neither assumption is correct 
and both are contrary to the evidence. 


_ Until the decision in Virginia Electric Co. v. NLRB, 319 

US. 533 (1943), it was generally held by the circuit courts 
that Board orders requiring reimbursement of checkoff 
dues would not be enforced (319 U.S. 534, footnote 1). 

:_In that case the Supreme Court allowed enforcement of 

such an order under circumstances of aggravated unfair 

labor practices by an employer in the formation of a com- 
pany-dominated union. The court said: 


This reimbursement order cannot be labelled ‘‘penal.’’ 
The purpose of the order is not to penalize the Com- 
pany by requiring repayment of sums it did not retain 
in its treasury. Those sums did go into the treasury 
of the Company’s creature to accomplish purposes the 
Company evidently believed to be to its advantage, and 
the order of reimbursement is intended to remove the 
effects of this unfair labor practice by restoring to the 
employees what would not have been taken from them 
if the Company had not contravened the Act. (p. 544) 


This decision was in accord with the established prin- 
ciple that the Board’s ‘‘power to command affirmative 
action is remedial, not punitive....’’ Consolidated Edison 
' Co. v. NERB, 305 U.S. 197, 236 (1938). 


Republic Steel Corp. v. NLEB, 311 U.S. 7 (1940): 


... We do not think that Congress intended to vest 
in the Board a virtually unlimited discretion to devise 
punitive measures, and thus to prescribe penalties or 
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fines which the Board may think would effectuate the 
policies of the Act (p. 11). 


The reimbursement order in this case does not remedy 
anything. Instead it penalizes the petitioner for insisting 
on nondiscriminatory labor practices. There is neither a 
union shop nor a closed shop. Dues and assessments are 
not required as conditions of employment. There is no 
checkoff. All members of the union joined it voluntarily 
without any coercion from the petitioner. The union has 
always represented a majority of the employees and has 
long been their authorized representative. There is noth- 
ing in the evidence to indicate other than that the peti- 
tioner and the union made an honest effort to comply with 
the nondiscrimination provisions of the Taft-Hartley Act. 


Even if the Board’s assumptions were correct that the 
incorporation of the general laws in the contract presents 
discriminatory features in violation of Section 8(a) (1) 
and (3) of the Act, this is still not a sufficient basis upon 
which to impose the reimbursement penalty. As shown in 
the Virginia Electric Co. case, refund of dues may be 
ordered only where the employer has affirmatively coerced 
the employees into joining a union which should not prop- 
erly be their representative. In NURB v. Parker Bros. ¢ 
Co., 209 F. 2d 278 (5th Cir, 1954), the employer actively 
supported its union’s efforts to organize and maintain a 
closed shop and checkoff contract in the face of an effort 
of a rival union to organize. In NLRB v. Local 404, 
Teamsters, 205 F. 2d 99 (1st Cir. 1953), the employer 
actively required its employees to join the union although 
31 employees joined under protest. In our case the evi- 
dence is that all members of the union joined voluntarily. 


In 'NLBB v. Broderick Wood Products Company, 261 F. 
2d 548 (10th Cir. 1958), the employer had discharged or 
suspended 60 employees in order to coerce them into sub- 
mitting to an unlawful union security clause and becoming 
members of a union to which they did not wish to belong. 
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There is no showing that the petitioner in this ease had 
participated in any activity of that type. In Local Lodge 
No. 1424, Machinists v. NURB, 264 F. 2d 575 (App. D.C. 
1959), the employer forced its employees to become mem- 
bers of a union which was not the representative of the 
majority of the employees when the contract was originally 
signed. The contract provided a union shop and contained 
a checkoff provision. That differs materially from our case. 


In several cases the courts of appeals have refused to 
enforce a reimbursement order. In NLRB v. Shedd-Brown 
Mfg. Co., 213 F, 2d 163 (7th Cir. 1954), involving a com- 
pany-dominated union, the court noted that at the time the 
Board order was entered several employees were not mem- 
bers of the union and there was not a closed shop. The 
checkoff of union dues in that case was made only with the 
free consent of those affected. The court discussed the 
Virginia Electric Co. case: 

... However, that case involved a closed shop, which 
means that in that case the consent by employees to a 
checkoff was coerced by the implicit threat of loss of 
job if the consent was not given. We refuse to grant 


the enforcement of this part of the Board’s order. 
(p. 171) 


In NZRB v. Braswell Motor Freight Lines, 213 F. 2d 
208 (5th Cir. 1954), the court modified its earlier decision 
(209 F. 2d 622) and denied enforcement of a reimbursement 
order after considering the Board’s authority under the 
doctrine of Virginia Electric Co. case: 

It has no such authority when, as here, there is no 
closed shop contract, the employees have joined the 
independent union of their own free will, and they have 


voluntarily authorized the checkoff of their dues. 
(p. 209) 


In NLRB v. McGough Bakeries Corp., 153 F. 2d 420 (5th 
Cir. 1946), the court said: 


... The restoration of dues also rests upon the idea 
that the employer had unlawfully established the In- 


dependent, and by the making of the closed shop con- 
tract had extorted them, (p. 421) 


The court refused enforcement of the reimbursement order 
where the majority of employees freely adhered to the 
contract and paid its dues (p. 425). See also: NLRB v. 
Adhesive Products, 258 F. 2d 403, 409 (2d Cir. 1958). 


Considering the court decisions in which enforcement of 
reimbursement orders has been granted and refused and 
the circumstances of this case, it is plain that the Board 
has tried to order reimbursement in a situation where it 
is wholly unwarranted and far beyond any type of case 
where it has been allowed. 


Indeed the reimbursement order here is penal in nature 
and for that reason alone is beyond the Board’s powers. 
It is in total disregard of the Supreme Court’s admonition 
that the Board has no power to prescribe penalties and 
fines in its remedial orders. Consolidated Edison Co. v. 


NLRB, 305 U.S. 197, 236; Republic Steel Corp. v. NLRB, 
311 U.S. 7, 11. Accordingly the order cannot stand. 


Furthermore, petitioner had no notice that this remedy 
was even contemplated until it was urged for the first time 
before the Board after the intermediate report. Even 
assuming this remedy is within the statutory authority of 
the Board, the order is a denial of procedural due process 
of law. 


When a party is brought into court, he is entitled to 
notice and opportunity to be heard on the issue before the 
court. The issue in this case was originally whether the two 
employees were improperly discharged. After that issue 
was decided at the trial examiner level and the record 
was closed, the Board expanded the issues to include the 
imposition of the penalty ordered. Petitioner has never 
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' had its day in court on this question whether its conduct 
' or practices warrant inflicting this penalty upon it. 


i Upon principles of equity and contracts if money is paid 
. under mistake, the repayment will be decreed upon equi- 
table principles and if decreed, restitution should be made 
by the person receiving the benefit. If restitution is re- 
quired, it should have been from the union, not the peti- 
tioner. It should not be extracted from an innocent third 
party who had no part in the collection, payment or ex- 
penditure of the fund. Since the reimbursement order does 
‘ not rest upon any recognized legal norm of contract or 
equity, for this further reason it must be in essence a penal 
i sanction invented by the Board under the guise of statutory 
' authority. The order is unlawful and should be set aside. 


CONCLUSION 


The Board made a basic error of law in holding the con- 
tract illegal. This error runs through its whole decision. 
It strained to find illegality in spite of the ordinary mean- 
ing of words. It refused to apply accepted canons of con- 
' struction and instead invented its own to meet its pre- 
conceived end. 


It judged petitioner’s conduct in firing its two employees 
(one a troublemaker who interfered with the work and the 
other an incompetent who failed to qualify) through the 
' colored glasses of illegality. Without this there is no sub- 
stantial evidence on the record as a whole to support its 
finding. 


The order of reimbursement is arbitrary, unreasonable 
i and unjust. It is beyond the statutory powers of the Board. 
' It rests on no accepted principle of law or equity. It fines 
| petitioner who is free from wrongdoing. As applied in 
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this case, it denies petitioner due process of law. The 
order should be set aside. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
| Act, as amended (61 Stat. 136, 65 Stat. 601, 72 Stat. 945, 
: 29 U.8.C., Sees. 151, et seg.), are as follows: 


DEFINITIONS 
See. 2. When used in this Act... 


(3) The term ‘‘employee”’ . .. shall not include... 
any individual employed as a supervisor... 


Ricuts or EMPLoYEEs 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such 
activities except to the extent that such right may be 


affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in section 8(a) (3). 


Unrar Lasor Practices 


Sec. 8.(a) It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


* * * * * * * * * 


(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this 
Act, or in any other statute of the United States, shall 
preclude an employer from making an agreement with 
a labor organization (not established, maintained, or 
assisted by any action defined in section 8(a) of this 
Act as an unfair labor practice) to require as a con- 
dition of employment membership therein on or after 
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the thirtieth day following the beginning of such em- 
ployment or the effective date of such agreement, 
whichever is the later, (i) if such labor organization 
is the representative of the employees as provided in 
section 9(a), in the appropriate collective-bargaining 
unit covered by such agreement when made; and has 
at the time the agreement was made or within the 
preceding twelve months received from the Board a 
notice of compliance with sections 9 (f), (g), (h), and 
(ii) unless following an election held as provided in 
section 9(e) within one year preceding the effective 
date of such agreement, the Board shall have certified 
that at least a majority of the employees eligible to 
vote in such election have voted to rescind the au- 
thority of such labor organization to make such an 
agreement: Provided further, That no employer shall 
justify any discrimination against an employee for 
nonmembership in a labor organization (A) if he has 
reasonable grounds for believing that such membership 
was not available to the employee on the same terms 
and conditions generally applicable to other members, 
or (B) if he has reasonable grounds for believing 
that membership was denied or terminated for reasons 
other than the failure of the employee to tender the 
periodic dues and the initiation fees uniformly re- 
quired as a condition of acquiring or retaining member- 
ship; 

* ” * * * * * * * 


(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(1) to restrain or coerce (A) employees in the ex- 
ercise of the rights guaranteed in section 7: Provided, 
That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with 
respect to the acquisition or rentention of membership 
therein; or (B) an employer in the selection of his 
representatives for the purposes of collective bargain- 
ing or the adjustment of grievances; 


(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a)(3) or to discriminate against an employee 
with respect to whom membership in such organization 


( 


has been denied or terminated on some ground other 
than his failure to tender the periodic dues and the 
initiation fees uniformly required as a condition of 
acquiring or retaining membership; 


* * * * * * * * 


PREVENTION oF UNFAIR Lazor Practices 


See. 10(c) . . . If upon the preponderance of the 
testimony taken the Board shall be of the opinion 
that any person named in the complaint has engaged 
in or is engaging in any such unfair labor practice, 
then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order 
requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative 
action including reinstatement of employees with or 
without back pay, as will effectuate the policies of this 
Act:... 


(e) The Board shall have power to petition any 
court of appeals of the United States, ... for the 
enforcement of such order and for appropriate tem- 
porary relief or restraining order, and shall file in 
the court the record in the proceedings, as provided 
in section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall cause notice 
thereof to be served upon such person, and thereupon 
shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power 
to grant such temporary relief or restraining order as 
it deems just and proper, and to make and enter a 
decree enforcing, modifying, and enforcing as so modi- 
fied, or setting aside in whole or in part the order of 
the Board. 


(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the 
relief sought may obtain a review of such order in 
any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in ques- 
tion was alleged to have been engaged in or wherein 
such person resides or transacts business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition 
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praying that the order of the Board be modified or 
set aside... . Upon such filing, the court shall proceed 
in the same manner as in the case of an application 
by the Board under subsection (e), and shall have 
the same exclusive jurisdiction to grant to the Board 
such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter 
a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order 
of the Board; the findings of the Board with respect 
to questions of fact if supported by substantial evi- 
dence on the record considered as a whole shall in like 
manner be conclusive. 


Lr 1raTIons 


* * * * * * * * * 


Sec. 14. (a) Nothing herein shall prohibit any in- 
dividual employed as a supervisor from becoming or 
remaining a member of a labor organization, but no 
employer subject to this Act shall be compelled to 
deem individuals defined herein as supervisors as 
employees for the purpose of any law, either national 


or local, relating to collective bargaining. 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD | 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15044 


Hono.utu Srar-Buntetin, Lqp., ‘PETITIONER 
v. ! 
Nationa, Lasor RELATIONS BoaRD, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE AND ON CROSS-PRTI TION 


FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


STUART ROTHMAN, | 
General Counsel, 
THOMAS J. McDERMOTT, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
MELVIN POLLACK, | 
| Attorney, 
National Labor| Relations Board. 


United States Court of Apreate 
| aor the 


istrict of Columbic Circuit 
| 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


It is the position of the National Labor Relations 
Board that the following issues are presented: 

A. Whether the Board properly found that peti- 
tioner violated Section 8(a) (1) and (3) of the Act 
by maintaining a contract which required the employ- 
ment of Union members only, delegated to the Union 
complete unilateral control over the hiring process, 
and made the payment of Union dues and assessments 
a condition of employment. 

B. Whether substantial evidence supports the 
Board’s finding that petitioner discharged Employees 
Kenneth Tamanaha and Anthony Van Kralingen, 
Jr., in violation of Section 8(a) (8) and (1) of the 
Act. 

C. Whether the Board’s Order is valid and proper. 


129) 
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INDEX 


Counterstatement of questions presented. 
Jurisdictional statement, 


I. The Board’s findings and conclusions 
A. The discriminatory contract. 
B. The discriminatory discharge of Kenneth Tama- 


C. The discriminatory discharge of Anthony Van 
Kralingen, Jr. 
_ II. The Board’s order 
_ Summary of Argument. 


I. The Board properly found that petitioner violated 
Section 8(a) (1) and (3) of the Act by maintaining 
a contract which required the employment of union 
members only, delegated to the Union complete 
unilateral control over the hiring process, and 
made the payment of union dues and assessments 
a condition of employment 
A. The Board properly found that the contract 

unlawfully limited employment in the com- 
posing room to union members 

B. The Board properly found the contract pro- 
visions vesting exclusive hiring power in a 
union foreman, who is obligated to follow 
union laws providing for a closed-shop, vio- 
lative of the Act. 

C. The Board properly found that the contract 
violated the Act by delegating exclusive hir- 
ing authority to the Union without satisfying 
the Board’s Mountain Pacific standards for 
such a delegation 

D. The Board properly found that the contract 
illegally made the payment of dues and as- 
sessments to the Union a condition of em- 
ployments 22252-2522 ese ee 

(mz) 


IV 


Axgament—Continued 
Ti. Substantial evidence supports the Board’s finding 
that petitioner discharged employees Kenneth 

Tamanaba and Anthony Van Kralingen, Jr., in 

violation of Section 8(a) (3) and (1) of the Act_- 

A. Kenneth Tamanaha 

B. Anthony Van Kralingen, Jr 

IIL. The Board’s order is valid and proper. 

A. The Board properly ordered petitioner to reim- 
burse employees for dues and assessment paid 
to the Union 

B. Specificity of ITU General Laws_----------- 

Conclusion. 


AUTHORITIES CITED 
Cases: 
Alpert v. International Typographical Union, 161 F. 

Supp. 427 (D. Mass.) 

American Newspaper Publishers Ass'n v. NIBB., 193 

F. 24782 (C.A. 7), certiorari denied, 344 US. 812_- 
E. Anthony & Sons Inc. v. N.L.R.B., 82 US. App. D.C. 

949, 163 F. 2d 22, certiorari denied, 332 U.S. 773_-—- 
Carpenters’ District Council v. N.LRB.B., decided July 

9, 1959, 44 LRRM 2457. 

Cusano v. N.L.R.B., 190 F. 2d 898 (C.A. 3) 
Dixie Bedding Co. v.NLR.B., 44 LRRM 2414, decided 

June 30, 1959 (C.A. 5) 

Evans v. 1.7.U.,81 F.Supp. 675 (D.C. Ind.) 
International Typographical Union, 86 NLEB 951---- 
ITU, Locals 38 and 165, 123 NLRB No. 97. 

Katz v. N-L.R.B., 196 F.2d 411 (CA. 9) 

Local 357, Teamsters v. N.LR.B., — U.S. App. D.C. 

—,—— LRRM No. 14,794__------------------7~ 
Local Lodge No. 1424. v. NZRB.,— US. App. D.C. 

——,, 264 F. 2d 575, certiorari granted June 22, 1959_- 30, 33 
Mountain Pacific Chapter etc., 119 NLRB 883 23 
NL.B.B. v. Babcock & Wilcox Co., 351 US. 105. 

N.L.B.B. v. Broderick Wood Products Co., 261 F. 2d 

548 (C.A. 10) 16, 18, 19, 20, 30, 33 

N.L.R.B. v. Cement Masons, 


Cases—Continued aa 
NIRB. v. Gaynor News Co., 197 F. 2d 719 (C.A. page 
2), affirmed 347 U.S. 17 
NLEB. v. General Drivers, Chauffeurs and Helpers, 
Local Union No. 886, 264 F. 2d 21 (C.A. 10) 
NLIRB. v. Gottfried Baking Co., 210 F. 2d 772 
(CA. 2) 16, 19, 20 
NLRB. v. International Hod Carriers, Local 210, 
228 F, 2d 589 (C.A. 2) 
NLRB. v. International Longshoremen’s ete., 210 F. 
2a 581 (C.A. 9) 
NIRB. v. Local 404, 205 F. 2d 99 (C.A. 1) 
NLRB. v. F. H. McGraw & Co., 206 F. 2d 635 
16, 20, 24 
N.L.R.B. v. Mountain Pacific Chapter, etc., 44 LRRM 
2802, decided August 28, 1959 
NLRB. v. Office Towel Supply Co., 201 F. 2d 838 


N.L.R.B. v. Puerto Rico Steamship Ass’n, Inc., 211 F. 

2d 274 (C.A. 1) ; 
N.LR.B.v. Radio Officers’ Union, 347 U.S. 17 11, 17, 19 
N.L.B.B. v. Schwartz, 146 F. 2d. 778 (C.A.5) 


NIRB. v. Seven-Up Bottling Co., 344 U.S. 344---- 
N.L.R.B. v. Shuck Construction Co., 2438 F. 2d 519 

16, 18, 19 
N.L.R.B. v. Spiewak and Sons, 179 F. 2d 695 (C.A. 3) - 34 
N.LRB. v. United Steelworkers of America, 357 


NIRB.v. Whitin Machine, 204 F.2d 883 (C.A. 1) ---.. 
News Syndicate Co., Inc., 122 NLRB No. 92 
Red Star Express Lines v. N.L.R.B., 196 F. 2d 78 
16, 17, 19, 24, 32 
Salt River Valley Water Users’ Ass'n. v. NLERB., 
206 F. 2d 325 (C.A. 9) 
Truck Drivers Local 449 v. N.I.RB., 353 US. 87_--- 25 
United Association of Journeymen & Appreniices, 
(Brown-Olds Plumbing and Heating Corp), 115 
NLRB 594 
Virginia Electric and Power Company, 20 NLRB 911- 
Virginia Electric & Power Co. v. NLRB., 319 US. 


vI 


Statutes: 
National Labor Relations Act, as amended (61 Stat. 


Section 8(2) (1) 
Section 8(a) (3) -- 
Section 8(b) (1) (A) 
Section 8(b) (2) 
Section 10(c) ---- 
Section 10(e) 
Section 10(f) 
Miscellaneous: 
Restatement, Restitution, Section 86 


Gnited States Court of Appeals 
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No. 15,044 
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NationaL Lapor ReELatTiIoNs Boarb, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE AND ON CROSS-PETITION 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 


This case is before the Court upon the petition of 
Honolulu Star-Bulletin, Ltd., to review and set aside 
an order of the National Labor Relations Board 
(J.A. 25-30) * issued against petitioner on March 26, 
1959, pursuant to Section 10(c) of the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U.S.C. See. 
_ 151 et seg.).’ In its answer to the petition, the Board 
_ has requested that its order be enforeed. This Court 
| 7 References are to the pages of the joint appendix printed 
| pursuant to the rules of this Court and the stipulation of the 
| parties. Wherever, in a series of references, a semicolon appears, 
; the references preceding the semicolon are to the Board’s find- 
ings; those following are to the supporting evidence. 


_*The relevant portions of the Act are reprinted in peti- 
tioner’s brief, pp. 25-28. 
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has jurisdiction under Section 10(e) and (£) of the 
Act. The Board’s decision and order are reported 
at 123 N.L.R.B. No. 51. 

COUNTERSTATEMENT OF THE CASE 


I. The Board’s findings and conclusions 


The Board found that petitioner violated Section 
8(a) (1) and (3) of the Act by maintaining a con- 
tract with the Union* which limited employment 
in petitioner’s composing room to Union members, 
delegated to the Union complete unilateral control 
over the hiring process, and made the payment of 
union dues and assessments a condition of employ- 
ment. The Board further found that petitioner dis- 
charged employees Kenneth Tamanaha and Anthony 
Van Kralingen, Jr., in violation of Section 8(a) (3) 
and (1) of the Act. The subsidiary facts upon which 
these findings rest may be summarized as follows: 


A. The discriminatory contract 


In May 1956, petitioner and the Union executed a 
3-year contract which included a provision that the 
General Laws of the International Typographical 
Union (herein called the ITU) “not in conflict with 
federal and territorial (state) law or this contract, 
shall govern relations between the parties on condi- 
tions not specifically enumerated herein” (J.A. 7; 
160-161). Section 2 of the contract limited employ- 

ment in petitioner’s composing room to journeymen 
and apprentices, and recited that ‘‘the term ‘journey- 
men’ and ‘apprentices’ shall in no way be understood 


Honolulu Typographical Union No. 37, affiliated with the 
International Typographical Union, AFL-CIO. 
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to apply exclusively to members of the [ITU]” (J.A. 
10-12; 156-157). The ITU General Laws, however, 
accorded journeyman status only to ‘“‘active mem- 
bers of the local union” and permitted “only members 
in good standing” to operate or maintain composing 
room equipment (J.A. 8).‘ Moreover, the ITU by- 


“Article V, Section 10. All persons performing the work of 
foremen or journeymen, at any branch of the printing trade, in 
offices under the jurisdiction of the [ITU], must be active mem- 
bers of the local union of their craft and entitled to all the 
privileges and benefits of membership. 

Article VII, Section 1. None but members of the [ITU] shall 
be permitted to operate typesetting, typecasting, linecasting, 
phototypesetting or material-making machines and all devices 
used to process the product emanating from said machines. 
* * * The [ITU] also claims jurisdiction over the operation of 
all duplicating machines, such as typewriters and varitypers, 
etc., the product of which is a substitute for type used in the 
printing and publishing procoss. 

Section 2. In machine offices under the jurisdiction of the 
[ITU], no person shall be eligible as a ‘learner’ on machines 
who is not a member of the [ITU]. * * * 

Section 5. It is the unalterable policy of the [ITU] that only 
members in good standing shall be employed in installing, 
operating, maintaining, servicing and repairing all typesetting, 
linecasting, typecasting, photo-typesetting, tape perforating and 
material-making machines and all other mechanical devices used 
in composing, imposing, processing and casting of type, type 
matter, slugs and other material of any kind whether operated 
manually or automatically and wherever located. 

Section 6. It is the policy of the [ITU] that only members 
shall be employed upon all work necessary to process the 
product emanating from phototypesetting machines, including 
its development, waxing, paste make-up, ruling, photoproofing, 
correction and alteration of the paste make-up serving as the 
completed copy for the plate-making camera. 

Article VIII, Section 1. All machine tenders and machinists, 
members engaged in the adjustment, repair and maintenance of 
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laws required members to pay dues and assessments 
to remain in good standing (J.A. 14).° 

Section 18 of the contract vested exclusive power to 
“employ and discharge” in the composing room fore- 
man, who is required by the ITU General Laws to be 
a Union member in good standing (J.A. 15; 159).° 


all mechanical devices used in the performance of composing 
* * * room work, shall be members of the [ITU], * * * and 
they shall at all times be under the control and amenable to 
all laws and regulations of said local unions. * * * All work 
pertaining to maintenance and care of machines to be performed 
exclusively by machine tenders who are journeymen or appren- 
tice members of the [ITU]. 

5 Article VII, Section 1 provides that “Every member * * * 
shall pay the [ITU] per capita tax and assessments for any 
given dues month * * * and on payment of the same shall re- 
ceive from the local union in which membership is held an 
Interpational working card or due [sic] stamp * * *.” Section 
3 of that Article provides that “Every member must demand, 
and shall receive, on payment of the proper sum, due stamps 
or a working card for each month’s dues paid. The card shall 
show the sum paid for per capita tax, local dues, old age pen- 
sions and mortuary assessments, and such other assessments as 
may be levied by the local or International Union * * *;” and 
Section 6 thereof provides that “Any member who is not in 
possession of an International working card for the current 
month, or to whose card International due stamps showing all 
dues up to the current month to have been paid * * * are 
not attached, shall be deemed as delinquent to the International 
Union, and shall not be entitled to any benefits * * *.” Section 
% of that Article provides that “Members * * * shall stand 
suspended when four months in arrears for local or Interna- 
tional dues or assessments. Members suspended for non-pay- 
ment of dues shall have no standing in the organization and 
shall not be entitled to benefits.” 

° Article V, Section 1. In union shops the foreman is the only 
recognized authority. Assistants may be designated to direct 
the work, but only the foreman may employ and dis- 
charge. * * * ae 
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As a Union member, the foreman is further required 
to employ only fellow members in respondent’s com- 
posing room or face ‘“‘charge and trials” for ‘‘failure 
to perform the duties of membership” (J.A. 15).” 
The Board concluded from the foregoing facts that 
the contract, read in conjunction with the ITU Gen- 
eral Laws, unlawfully provided for a closed shop and 
unlawfully conditioned employment upon the payment 
of union dues and assessments (J.A. 6-14). The 
Board further concluded that the contract provisions, 
vesting exclusive control over employment in a Union 
foreman, who is obligated under the Union’s constitu- 
tion and bylaws to employ only members of the Un- 
ion, were unlawful in that petitioner had thereby in 
effect agreed with the Union to operate under closed- 
shop conditions (J.A. 15-16). The Board concluded, 
moreover, that the foreman provisions were unlawful 
because, by virtue thereof, petitioner and the Union 
had entered into an exclusive hiring agreement which 
did not contain certain safeguards deemed essential by 
_ the Board for the validity of such an agreement (J.A. 
16). Infra, pp. 22-25. The Board accordingly found 


Section 10. All persons performing the work of foremen or 
journeymen, at any branch of the printing trade, in offices un- 
der the jurisdiction of the [ITU], must be active members of 
the local union of their craft and entitled to all the privileges 
and benefits of membership. 

* Article XII of the ITU’s constitution and Article I, Sec- 
tion 5 of the Union’s bylaws set forth the duties of membership, 
| including “* * * the duty of every member of the [ITU] to 
comply with all the laws, rules, regulations and decisions of the 
[ITU] and of any subordinate union thereof * * *.” In addi- 
_ tion, Section 10 of each of the above Articles provides that 
“any violation, evasion or failure to perform the duties of mem- 
_ bership * * * may be the subject of charges and trials * * *.” 
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that petitioner violated Section 8(a) (1) and (3) of 
the Act by maintaining a contract which required the 
employment of union members only, unlawfully dele- 
gated to the Union complete unilateral control over 
the hiring process, and made the payment of dues and 
assessments a condition of employment (J.A. 16). 


B. The discriminatory discharge of Kenneth Tamanaha 

In October 1954, Kenneth Tamanaha was hired by 
composing room foreman Edward Larson as a jour- 
neyman linotype news setter. Tamanaha at this time 
did not qualify as a journeyman under the terms of 
the contract then in effect between petitioner and the 
Union, because he had only 44% of the 6 years of ex- 
perience required for such qualification (J.A. 17; 77). 
He agreed, however, at a meeting with Larson and 
Union officials to complete a two-year course of cor- 
respondence lessons in printing given by the ITU 
(J.A. 18; 42-43; 114-115). He subsequently signed 
an agreement with the Union which conditioned his 
membership therein on completion of the lessons (J.A. 
18, 42-43; 150-151). 

Despite repeated admonitions by Union officials to 
finish the printing course, Tamanaha completed only 
3 out of 50 lessons during the next 2 years (J.A. 18; 
78, 154). 

On the morning of November 23, 1956, the Union’s 
Secretary-Treasurer, Frank Almond, delivered a letter 
to Foreman Larson which recited that Tamanaha had 
agreed to complete the printing lessons “‘under pen- 
alty of having his journeyman membership in the 
Union revoked,” that the Union’s executive officers 
recommended ‘“‘revocation of [his] journeyman mem- 
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bership” for failure to carry out his part of “‘the 
agreement,”’ and that ‘‘under these circumstances’’ the 
executive officers recommended his discharge from 
petitioner’s employ (J.A. 18, 44-45; 152-154). Tam- 
anaha was a competent worker and his discharge be- 
- fore receipt of the letter was not under consideration 
by Larson, who had known for at least 6 months that 
Tamanaha was behind in his lessons (J.A. 43-44; 116, 
119). Larson nevertheless arranged a meeting for 
_ that afternoon to be attended by Tamanaha, Almond, 
_ Chapel Chairman Katayama, and himself (J.A. 18, 
' 46; 117). Larson also had a final pay check, not due 
Tamanaha for a week, prepared in advance of the 
meeting (J.A. 47; 81). 
Almond opened the meeting by reading the letter 
recommending Tamanaha’s discharge for breaking 
_ his agreement with the Union (J.A. 20; 117). Tam- 
anaha asked if he could work without a union card 
' and Almond answered that he could not (J.A. 20-21; 
' 81, 183). Larson rebuked Tamanaha for not com- 
| pleting the ITU printing course as he had agreed to 
do and discharged him by handing over the pay check 
prepared for Larson before the meeting. 
The Board found from the foregoing facts that pe- 
_ titioner violated Section 8(a) (3) and (1) of the Act 
by discharging Tamanaha for failing to satisfy a 
- condition of his union membership (J.A. 21-22). 


C. The discriminatory discharge of Anthony Van Kralingen, Jr. 


Van Kralingen, a linotype operator in respondent’s 
employ, issued a brochure in July 1956 attacking the 
_ contract between respondent and the Union for alleg-. 
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edly including a provision for compulsory overtime 
work (J.A. 34; 77, G.C. Exh. 3). Van Kralingen 
thereafter vigorously advocated changes in overtime 
practices under the contract, attacked the contract 
as giving away too much to management, and argued 
against Union punishment for refusal to work over- 
time (J.A. 34-35; 67-70, G.C. Exhs. 4, 5). 

In October 1956, Van Kralingen was one of three 
candidates nominated for chapel chairman (J.A. 39; 
67). On November 12, he distributed a campaign 
document, addressed to “Union Brothers and Sisters,” 
in which he pledged himself to resist petitioner’s al- 
leged contract violations and inter alia advocated 
exclusive Union hiring authority, ostracizing non- 
union men who refused to join the Union, and regula- 
tion of overtime work (J.A. 35-36; 144-149). The 
next afternoon, Foreman Larson showed this document 
to Night Foreman Blade, said he was going to dis- 
charge Van Kralingen, and instructed Blade to send 
Van Kralingen to his office (J.A. 36; 112,121). When 
Van Kralingen reported, Larson discharged him, al- 
legedly for violating Office Rule 15, prohibiting in 
part “visiting, canvassing, personal discussions, argu- 
ments, or otherwise interfering with the business of 
the office or disturbing or taking up the time of 
workers” (J.A. 36; 71, G.C. Exh. 8). Van Kralingen 
had never been warned against violating this rule 
(J.A. 37; 72, 121). While Blade had several times 
requested Larson to discharge Van Kralingen for 
excessive talking during working hours, Larson had 
refused to do so because printers were scarce (J.A. 
37; 111). There was no such request before Larson 
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when he discharged Van Kralingen (J.A. 37; 101- 
102). 

The Board found that in disseminating his cam- 
paign literature Van Kralingen engaged in protected 
concerted activity within the Union and that respond- 
ent discharged him for this activity rather than for 
his alleged violations of Office Rule 15 (J.A. 22-23). 
The Board accordingly concluded that respondent 
violated Section 8(a) (3) and (1) of the Act by its 
discharge of Van Kralingen (J.A. 24). 


Il. The Board’s order 


The Board’s order (J.A. 25-30) requires petitioner 
to cease and desist from the unfair labor practices 
found and from in any other manner interfering with, 
restraining, or coercing employees in the exercise of 
their rights under the Act. Affirmatively, the order 


requires petitioner to specify in its current contract 
with the Union that the provisions of the ITU Gen- 
eral Laws found illegal by the Board are not incor- 
porated in the contract, and to specify which 
provisions of the Laws are incorporated therein and 
operative; to notify composing room employees that 
they are not bound to follow provisions of the Laws 
which call for a closed shop or union preferential 
hiring; to reinstate Van Kralingen and Tamanaha 
with back pay; to reimburse all employees and former 
employees in the composing room for dues and assess- 
ments paid to the Union for a period beginning 6 
months before the date of the filing of the initial 
charges against petitioner; and to post an appro- 
priate notice. 
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SUMMARY OF ARGUMENT 


I. A. Petitioner and the Union executed a contract 
which, by incorporating ITU General Laws, limited 
employment in petitioner’s composing room to mem- 
bers of the Union. The maintenance of a contract 
containing such a closed-shop provision, even apart 
from its actual enforcement, is violative of Section 
8(a) (1) and (3) of the Act. 

The Board properly held that the contract incor- 
porated closed-shop provisions in the ITU General 
Laws notwithstanding the fact that Section 24(c) of 
the contract purported to incorporate only the Laws 
“not in conflict with federal * * * law or this con- 
tract.”” The guarantee in the Act, with an exception 
not here applicable, that employees have the right to 
join or refrain from joining labor organizations, will 
be frustrated unless employers and unions so word 
their collective bargaining agreements that employees 
will know with certainty if union membership is re- 
quired to get or hold a job. Petitioner’s contract with 
the Union, so tested, cannot be deemed valid. 

Thus, an employee in petitioner’s composing room 
would not be certain upon reading the contract 
whether he could refrain from union membership 
without risking his job. Section 2 of the contract 
would advise him generally that he could work in the 
composing room as a journeyman or apprentice with- 
out regard to ITU membership, but he would learn 
upon reading the laws that only a union member could 
perform any specific work in the composing room. 
For, under the laws the work to be performed solely 
' by union members comprised the entire scope of work 
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“in the composing room. The uncertainty thus created 
in his mind would not be resolved by Section 24(c) 
- of the contract insofar as it purports to exclude Laws 
‘in conflict with’? federal law, for ‘‘an employee can- 
not be expected to predict the validity or invalidity of 
particular clauses in the contract, and will feel com- 
pelled to join the union where a union-security clause 
of questionable validity exists, if only as a hedging 
device against a possible future upholding of the 
clause.”? N.L.R.B. v. Gaynor News Co., 197 F. 2d 
719, 723-724, affirmed sub nom. N.L.R.B. v. Rado Offi- 
cers, 347 U.S. 17. Nor could any composing room 
employee safely disregard the closed-shop require- 
ment in the Laws as “in conflict with”’ Section 2 of 
the contract. While that section seemingly permits 
both members and nonmembers of the Union to work 
in petitioner’s composing room, it does not provide 
that a non-union journeyman or apprentice may hold 
any particular job. Hence it is not inconsistent with, 
and does not override, any provision in the Laws 
which declares that particular work shall be per- 
~ formed only by a union member. In any event, be- 
cause of their uncertainty as to what the contract 
provides, employees will be constrained to join or 
remain in the Union to ensure themselves employment 
in the categories of work which under the Laws may 
be performed by union members only. 

The propriety of the Board’s finding, that the con- 
tract provided for a closed-shop, is not affected by 
petitioner’s employment of some non-union men in 
the composing room. As the contract by tts terms 
provided for a closed-shop, it was illegal regardless 
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of enforcement. In any event, the employment of 
some non-union men is explained by the fact that the 
Union could not supply a sufficient number of quali- 
fied men. Employees therefore could not assume that 
petitioner and the Union were not enforcing the 
closed-shop provisions as to union members, particu- 
larly since they had never been advised by the con- 
tracting parties that any closed-shop provision in 
the ITU General Laws was inoperative or suspended. 
Absent such instructions, in view of the historical 
significance of the Laws as furnishing the basic condi- 
tions of employment for union members, including 
the maintenance of a closed-shop, composing room 
employees could reasonably infer that a contract in- 
corporating the Laws was intended to maintain 
closed-shop conditions. 

B. The Board properly found the contract provi- 
sions vesting exclusive hiring power in a union fore- 
man, who is obligated to follow union laws providing 
for a closed-shop, violative of the Act. By entrusting 
its hiring to a foreman who was a Union agent and 
bound by its laws, petitioner in effect agreed to oper- 
ate under an illegal closed-shop hiring arrangement. 
The composing room foreman faced no “‘potential 
conflict’? of obligations in discharging his exclusive 
hiring power under the contract, for his employer 
and the Union had agreed to limit employment to 
Union members and had selected him to administer 
the contract in this respect. The Board therefore 
properly held that the foreman acted as the joint 
agent of petitioner and the Union in carrying out 
the unlawful provisions of the contract. 
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C. The Board properly found that the contract vio- 
lated the Act by delegating exclusive hiring authority 
to the Union without satisfying the Board’s Mountain 
Pactfic standards for such a delegation. By agreeing 
to give exclusive hiring power to a person required 
to be a union member, petitioner in effect gave such 
power to the Union. As the foreman’s own employ- 
ment under the contract depended upon retention of 
his union membership, and hence the Union’s good 
will, he was under the control of the Union in the 
exercise of his authority to employ others. Such a 
delegation of exclusive hiring power to a union, with- 
out certain essential safeguards, is violative of the 
Act. 

D. The Board properly found that the contract 
illegally made the payment of dues and assessments 
to the Union a condition of employment, for the con- 
tract limited employment to Union ‘‘members in good 
standing,’’ and members, under the ITU bylaws, 
could maintain membership in good standing only by 
the payment of dues and assessments. 

II. A. Substantial evidence supports the Board’s 
finding that petitioner discharged employee Kenneth 
Tamanaha in violation of Section 8(a) (8) and (1) of 
the Act. Tamanaha was discharged by Foreman Lar- 
son within a few hours after the Union had requested 
such action for the stated reason that Tamanaha had 
not completed an ITU correspondence course in print- 
ing as he had agreed to do ‘‘under penalty of having 
his journeyman membership in the Union revoked.”’ 
Larson had known for at least six months that 
Tamanaha was behind in his lessons, but had not 
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given any thought to firing Tamanaha, a competent 
worker who could not be easily replaced because: of 
the shortage of qualified printers. Larson handed 
Tamanaha his termination pay check after the 
Union’s secretary-treasurer told Tamanaha he could 
not work for petitioner without a union card. The 
Board reasonably concluded from those facts that 
Larson discharged Tamanaha ‘“‘because of his loss of 
union membership.”’ 

B. Substantial evidence also supports the Board’s 
finding that petitioner discharged employee Anthony 
Van Kralingen, Jr., in violation of Section 8(a) (3) 
and (1) of the Act. Foreman Larson, upon reading 
Van Kralingen’s release in support of his candidacy 
for chapel chairman, discharged him allegedly for 
breaking petitioner’s rule against interference with 
the work of others by excessive visiting and talking 
on the job. As Van Kralingen had never been 
warned about such conduct, and Larson had several 
times refused to discharge him for this reason because 
printers were scarce, the Board was amply justified in 
finding that Larson discharged Van Kralingen, not 
for interfering with other workers, but for the dis- 
tribution of his campaign release and the ideas therein 
expressed. Since Van Kralingen’s attempt to obtain 
support for his views respecting collective bargaining 
and working conditions was protected concerted activ- 
ity under the Act, the Board properly concluded that 
petitioner violated Section 8(a) (3) and (1) of the 
Act by discharging him for this activity. 

Ill. A. Petitioner, by its contract with the Union, 
unlawfully encouraged its composing room employees 
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to join the Union in order to obtain and hold their 
jobs, thereby coercing them into paying dues and as- 
sessments to the Union. The restoration of the situa- 
tion that would have existed absent petitioner’s illegal 
employment practices therefore requires that peti- 
tioner reimburse its employees for the dues and assess- 
ments that may have been paid the Union as the price 
of employment. 

B. The Board properly required petitioner to spec- 
ify which ITU General Laws are included in its cur- 
rent contract with the Union. That requirement 
is in keeping with the holdings of the courts of ap- 
peals that employees are entitled to know with 
particularity which union-security provisions in a con- 
tract apply to their employment. 


ARGUMENT 


IL. The Board properly found that petitioner violated Section 
8(a) (1) and (3) of the Act by maintaining a contract which 
required the employment of union members only, delegated 
to the Union complete unilateral control over the hiring 
process, and made the payment of union dues and assess- 
ments a condition of employment 


A. The Board properly found that the contract unlawfully limited employ- 
ment in the composing room to union members 

Petitioner and the Union clearly violated the Act if, 
as the Board found, they maintained a contract limit- 
ing employment in petitioner’s composing room to un- 
ion members. It is settled that the mere existence of 
a contract containing such a closed-shop provision, 
even apart from its actual enforcement, tends to en- 
courage membership in a labor organization by “dis- 
crimination in regard to hire” on the part of an em- 
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ployer and hence falls squarely within the prohibition 
of Section 8(a)(3). Red Star Express Lines V. 
N.L.RB.B., 196 F. 2d 78, 81 (C.A. 2); Hichleay Corp. 
v. N.L.R.B., 206 F. 2d 799, 808 (C.A. 3); N.LB.B. v. 
F. H. McGraw & Co., 206 F. 2d 635, 641 (C.A. 6); 
Katz v. N.L.R.B., 196 F. 2d 411, 415 (C.A. 9) ; N-L.RB. 
v. Shuck Construction Co., 243 F. 2d 519, 521 :(C.A. 9) ; 
N.L.B.B. v. Broderick Wood Products Co., 261 F. 2d 
548, 556-557 (C.A. 10). Similarly, such a provision 
in a contract tends to interfere with, restrain, and 
coerce employees in the exercise of their statutory 
right to refrain from union membership and hence is 
violative of Section 8(a)(1). N.L.R.B. v. Gottfried 
Baking Co., 210 F. 2d 772, 779-780 (C.A. 2). 

The facts summarized above (pp. 2-4) establish 
that petitioner and the Union executed a contract 
which, by incorporating ITU General Laws, sought 
to limit employment in petitioner’s composing room 
to union members. The Board therefore properly 
concluded that petitioner violated Section 8(a) (3) 
and (1) of the Act by maintaining this contract. 

Petitioner and the Union contend, however, that 
the record in this case does not support the Board’s 
finding that their contract incorporated provisions in 
the ITU General Laws limiting employment to union 
members. They argue principally that the closed- 
shop provisions in the Laws are ‘‘in conflict with” the 
Act and Section 2 of the contract and hence were 
expressly excluded from incorporation by Section 
24(c) of the contract.* 


® The Board properly construed the contract as including all 
the ITU General Laws subject to a “savings clause” (J-A. 
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The issue as to whether the contract provided for 
a closed-shop may not be resolved, as petitioner as-' 
serts (Br. 7), exclusively by ascertaining the intent. 
of the contracting parties in accordance with: 
“‘settled”’ principles of contract interpretation, but: 
also by considering the impact of the contract upon 
employees subject to its provisions. “For the ques- 
tion is not only whether under principles of contract 
law [the ‘‘not in conflict with’’ provision in Section 
24(c)] would contractually negative the illegal union- 
security clauses, but whether [this provision] would 
have the effect of preventing the coercion that would 
otherwise follow from the [illegal clauses].” Red 
Star Express Lines v. N.U.R.B., 196 F. 2d 78, 81 
(C.A. 2). See also, Alpert v. International Typo- 
graphical Union, 161 F. Supp. 427, 480 (D. Mass). 
The Act, with an exception not here applicable, 
guarantees employees the right to join or refrain 
from joining labor organizations. Clearly, if this 
guarantee is to be meaningful, employers and unions 
must so word their collective bargaining agreements 
that employees will know with certainty if union 
membership is required to get or hold a job. Red 
Star Express Lines v. N.L.R.B., 196 F. 2d 78, 81 
(C.A. 2); N.D.R.B. v. Gaynor News Co., 197 F. 2d 
719, 723-724, affirmed sub nom., N.D.R.B. v. Radio 


8-9, n. 11). To accept petitioner’s contention (Br. 6) that 
unlawful union-security provisions in the Laws were excluded 
from the contract by the character of the incorporation by 
reference, as stated by the Board, “would result in an im- 
practical and unworkable rule which would create great 
uncertainty as to which provisions were or were not incorpo- 
rated into a contract” (J.A. 9-10). 
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Officers, 347 U.S. 17; NLRB. v. Shuck Construc- 
tion Go., 243 F. 2d 519, 521 (C.A. 9); N.L.RB. V. 
Broderick Wood Products Co., 261 F. 2d 548, 557- 
558 (C.A. 10).? Petitioner’s contract with the Union, 
so tested, cannot be deemed valid. 

Thus, any employee in petitioner’s composing room 
could not be certain upon reading the contract whether 
he could refrain from union membership without risk- 
ing his job. Section 2 of the contract would advise 
him generally that he could work in the composing 
room as a journeyman or apprentice without regard 
to membership in the ITU, but he would learn upon 
reading the Laws that he could not perform any spe- 
cific work in the composing room unless a union mem- 
ber. For, as pointed out by the Board (J.A. 11), 
under the Laws “the work described as to be per- 
formed solely by members comprises the entire scope 
of the work of the employees within the [composing 
room] unit” covered by the contract. The uncertainty 
thus ereated in his mind would not be resolved by 
Section 24(¢) of the contract insofar as it purports 
to exclude Laws ‘‘in conflict with’ federal law. As 
stated by the Second Circuit in a parallel case, “‘an 
employee cannot be expected to predict the validity 
or invalidity of particular clauses in the contract, and 
will feel compelled to join the union where a union- 
security clause of questionable validity exists, if only 
as a hedging device against a possible future uphold- 
ing of the clause” N.L.R.B. v. Gaynor News Co., 


®In' these cases, as here, the parties executed contracts con- 
taining illegal union-security provisions subject to a “savings 
clause.” See note 8, supra. Contrary to petitioner’s conten- 
tion (Br. 8-9), the cited cases are therefore precisely in point. 
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197 F: 2d 719, 723-724, affirmed sub nom. N.L.B:B.¥. 
Radio Officers, 347 U.S. 17. Cf. N.L.B.B. v. Shuck 
Construction Co., 243 F. 2d 519, 521 (C.A. 9); 
NL.R.B. v. Gettfried Baking. Co., 210 F. 2d 772,780 
(C.A. 2); N.L.R.B.v. Broderick Wood Products @o., 
261 F. 2d 548, 557 (C.A. 10). 

Nor could any: composing room employee safely: dis- 
regard the closed-shop requirement in the Laws.as:“‘in 
conflict with’’ Section 2 of the contract. While that 
section seemingly permits both members and non- 
members of the Union to work in petitioner’s, com- 
posing room, significantly it does not provide that a 
non-union journeyman or apprentice may hold any 
particular job (supra, pp. 2-3). It is therefore not in- 
consistent with, and does not override, any provision 
in the Laws which declares that particular work shall 
be performed only by a union member. Even assum- 
ing for the sake of argument that the nondiscrimina- 
tory definition of journeyman and apprentice in See- 
tion 2 and the closed-shop provisions in the Laws are 
inconsistent, the fact remains that such inconsistency 
would not commend itself to an employee as a suffi- 
cient reason to refrain from membership in the 
Union. As pointed out by the Board, because of their 
uncertainty as to ‘‘what the contract in fact provides” 
(J.A. 12), employees will feel constrained to join or 
remain in the Union to ensure themselves employment 
in the categories of work which under the Laws may 
be performed by union members only. Cf. Red Star 
Express Lines v. N.L.R.B., 196 F. 2d 78, 81 (C.A. 2). 

Contrary to petitioner’s contention (Br. 11), the 
propriety of the Board’s finding, that the contract 
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provided for a closed shop, is not affected. by peti- 
tioner’s employment of some non-union men in the 
composing room. As shown, the contract by its terms 
provided for a closed shop. The contract therefore 
was illegal whether or not “applied or enforced in 
every instance”’ (J.A.13).. Supra, pp. 15-16. Inany 
event, the employment of some non-union men is fully 
explained by the fact that the Union could not supply 
a sufficient number of qualified men (J.A. 13; 111- 
112). N.LRB. v. F. H. McGraw & Co., 206 F, 2d 
635, 640 (C.A. 6). Employees therefore could not 
assume that petitioner and the Union were not enfore- 
ing the closed-shop provisions as to union members, 
particularly since they had never been advised by the 
contracting parties that any closed-shop provision in 
the ITU General Laws was inoperative or suspended. 
N.L.R.B. v. Gottfried Baking Co., 210 F. 2d 772, 780 
(C.A. 2); N.L.R.B. v. Broderick Wood Products Co., 
261 F. 2d 548, 557 (C.A. 10). 

The failure of the contracting parties to advise 
composing room employees that the closed-shop pro- 
visions in the Laws could be disregarded is particu- 
larly meaningful in view of the historical significance 
of these Laws as furnishing the basic conditions of 
employment for union members, including the mainte- 
nance of a closed shop. International Typographical 
Union, 86 N.L.R.B. 951, 970-972. Against this back- 
ground,” unless given specific instructions to the con- 


%°'The determination of the ITU and its affiliated locals to 
maintain closed-shop conditions in the newspaper publishing 
industry is discussed fully by the Seventh Circuit in American 
Newspaper Publishers Association v. NLL.B., 193 F. 2d 782. 
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trary, composing room employees would surely infer 
that a contract incorporating the ITU General Laws 
was intended to maintain closed-shop conditions. 


B. The Board properly found the contract provisions vesting exclusive hir- 
ing power in a union foreman, who is obligated to follow union laws pro- 
viding for a closed-shop, violative of the Act ’ 


As shown above (pp. 4-5), the contract, including 
the incorporated General Laws, vested exclusive au- 
thority in a foreman who must be a union member. 
As a union member, under the ITU’s Constitution 
and General Laws and the Union’s bylaws, the fore- 
man must employ only members of the Union or face 
“charges and trials” for ‘failure to perform the 
duties of membership” (supra, p. 5). It thus ap- 
pears, as found by the Board (J.A. 16), that peti- 
tioner, “by entrusting its hiring to the foreman who 
was also the Union’s agent and bound by its laws, 
agreed in effect to operate under an illegal closed shop 
hiring arrangement.’’ Accordingly, we submit, the 
Board properly held the contract provisions vesting 
complete control over composing room hiring in a 
foreman required to be a union member violative of 
the Act. Cf. N.L.R.B. v. International Longshore- 
men’s and Warehousemen’s Union, 210 F. 2d 581, 
584 (C.A. 9). 

Citing this Court’s decision in Carpenters’ District 
Council v. N.L.R.B., decided July 9, 1959, 44 LRRM 
2457, petitioner (Br. 13) and the Union (Int. Br. 31) 
contend that the foreman was solely the employer’s 
agent and, therefore, that the foreman provisions in 
the contract were not unlawful. That case held, in 
circumstances involving “the potential conflict between 
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‘the obligations of foremen as representatives of their 
‘employers, on the one hand, and as union members, 
on the other,’’ a union foreman, absent ‘evidence to 
the- contrary,”? must be presumed to act in his em- 
“ployer’s interest rather than in the union’s behalf 
(44 LRRM 2458). Petitioner’s composing room fore- 
‘man, unlike the foreman in Carpenters District Coun- 
etl, faced no “potential conflict’’ of obligations in dis- 
charging his exclusive hiring power under the 
‘eontract, for his employer and the Union had not 
only agreed to limit employment to union members 
but had selected him to administer the contract in this 
respect. In these circumstances, where the purpose 
‘and effect of the contract clauses respecting the fore- 
man is to maintain closed-shop hiring practices, the 
‘foreman manifestly acts as the joint agent of peti- 
tioner and the Union in carrying out the unlawful 
provisions of the contra: 2 N.L.RB. v. Cement Ma- 
sons Local No. 555, 225 F. 2d 168, 173-174 (C.A. 9). 


C. The Board properly found that the contract violated the Act by delegat- 
ing exclusive hiring authority to the Union without satisfying the Board’s 
Mountain Pacific standards for such a delegation 


By agreeing to give exclusive hiring power to a 
foreman required to be a union member, petitioner 
clearly gave such power to the Union. As the fore- 
man’s own employment under the contract depended 


1 Byans v. 1.7.U., 81 F. Supp. 675, 686 (D.C. Ind.), relied 
upon by petitioner (Br. 12), is therefore inapplicable, as the 
court merely held that a contract clause requiring that foremen 
be union members does not of itself violate the Act. The fact 
that a foreman lawfully may be a union member plainly does 
not validate an agreement requiring such membership as an in- 
_ strument for maintaining discriminatory employment practices 
prohibited by the Act. 
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upon retention of his union membership, and hence 
the Union’s good will, it follows that he was under the 
control of the Union in the exercise of his authority 
to employ others.” The Board, in recognition of the 
fact that arrangements whereby unions have unfet-. 
tered control over hiring inevitably result in encourag- 
ing union membership, has held that such arrange- 
ments are unlawful and are to be distinguished from 
arrangements for hiring through a union where the 
union’s power of referral is subject to certain essential 
safeguards. Mountain Pacific Chapter of the Associ- 
ated General Contractors, 119 N.L.R.B. 883, 893. 
These safeguards, as the Board stated (119 N.L.R.B. 
897), shall consist of explicit provisions in the contract 
that: 

(1) Selection of applicants for referral to 
jobs be on a non-discriminatory basis and shall 
not be based on, or in any way affected by, 
union membership, bylaws, rules, regulations, 
constitutional provisions, or any other aspect or 
obligation of union membership, policies, or 
requirements. 

(2) The employer retains the right to reject 
any job applicant referred by the union. 

(3) The parties to the agreement post in 
places where notices to employees and appli- 
cants for employment are customarily posted, 
all provisions relating to the functioning of the 
hiring arrangements, including the safeguards 
that we deem essential to the legality of an ex- 
elusive hiring agreement. 


32 Foreman Larson’s discharge of Tamanaha at the Union’s 
request illustrates his subservience to the Union. Infra, pp. 
26-27. 
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As the contract here did not include the above safe- 
guards, the Board concluded that the provisions in the 
contract respecting the employment and hiring powers 
of the foreman constituted ‘‘an inherent and unlawful 
encouragement of Union membership”’ (J.A. 16). 

The rationale behind the Board’s Mountain Pacific 
decision may be stated as follows: Employees faced 
with a contract which without explanation gives ‘‘un- 
restricted and arbitrary’’ control over hiring to a 
union will have reason to believe that their employ- 
ment may depend, not upon “skills, experience, or 
virtues,”’ but rather upon pleasing the Union by con- 
forming to the Union’s rules and policies, including 
any “obligations or supposed obligations of union 
membership, and participation in union activities gen- 
erally’’ (119 N.L.R.B. 895-896). The mere existence 
of such a hiring arrangement, regardless of actual 
enforcement, will therefore involve unlawful encour- 
agement of union membership (Sections 8(a) (3) and 
8(b)}(2)), or improper restraint upon the freedom 
of employees to refrain from union activities (Sec- 
tions 8(a)(1) and 8(b)(1)(A)), (119 N.L.R.B. 895- 
896, 898).” This is not to say, however, that contracts 
conferring hiring power upon a union may not be so 
written as to dispel the inference of unlawful coercive 
impact upon employees that the hiring provisions 
would otherwise require. Thus, contracts which con- 
tain assurances that the Union, in exercising its hir- 


Cf Red Star Express Lines v. NLRB., 196 F. 2d 78, 81 
(C.A. 2); Hichleay Corp. v. NI.RB., 206 F. 2d 799, 803 
(C.A. 3); V.LRB. v. F. H. UcGraw & Co., 206 F. 2d 635, 641 
(C.A. 6); Katz v. V.IRB. 196 F. 2d 411, 415 (C.A. 9). 
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ing authority, will use objective criteria, and not 
union membership or adherence, as a basis for assign- 
ing work will thereby effectively rebut any inference 
of illegality from the assignment of hiring authority 
to the Union (119 N.L.R.B. 896-898). 

The Mountain Pacific standard of legality thus does 
not interfere with the legitimate function of union- 
operated hiring systems to provide an efficient and 
fair method for assigning work in industries with con- 
stantly fluctuating employment needs. At the same 
time, it enforces the statutory policy against the estab- 
lishment of hiring arrangements which will unduly 
restrain employees from exercising their right to re- 
frain from union membership or activities. The 
Board has thus accomplished its statutory responsi- 
bility of making a proper adjustment between pre- 
venting inroads on the rights of employees under the 
Act and according adequate recognition to the legiti- 
mate interests of both unions and employers in arriv- 
ing at workable hiring agreements. Of. e.g., Truck 
Drivers Local No. 449 v. N.L.R.B., 353 U.S. 87, 96; 
N.L.R.B. v. Babcock & Wilcox Co., 351 U.S. 105, 112; 
N.L.R.B. v. United Steelworkers, 357 U.S. 357, 
362-363. 

As the foreman provisions in the contract between 
petitioner and the Union vested exclusive control over 
hiring in the Union without the Mountain Pacific 
safeguards (supra, pp. 4-5), we submit that the Board 
properly found that these provisions constituted an 
unlawful hiring agreement.” 


* For a detailed statement of the rationale behind the Board’s 
Mountain Pacific decision, we respectfully refer the Court to the 
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D. The Board properly found that the contract illegally made the payment 
of dues and assessments to the Union a condition of employment 

‘As stated by the Board (J.A. 14), and in effect con- 
ceded by petitioner (Br. 12), the contract could not 
lawfully require employees to pay dues and assess- 
ments to the Union. Despite petitioner’s contrary 
claim, it is plain that its contract with the Union con- 
tained such a requirement, for, as set out above (pp. 
3-4), the closed-shop provisions in the ITU General 
Laws incorporated into the contract limited employ- 
ment to Union ‘members in good standing,” and 
members, under the ITU bylaws, could maintain mem- 
bership in good standing only by the payment of dues 
and assessments. 


II. Substantial evidence supports the Board’s finding that pe- 
titioner discharged employees Kenneth Tamanaha and An- 
thony Van Kralingen, Jr., in violation of Section 8(a) (3) 


and (1) of the Act 
A. Kenneth Tamanaha 

As shown in the statement of facts (supra, pp. 6-7), 
Foreman Larson discharged Tamanaha within a few 
hours after the Union’s Secretary-Treasurer, Frank 
Almond, handed him a letter requesting such action 
because Tamanaha had not completed an ITU cor- 
respondence course in printing as he had agreed to do 
‘“‘ynder penalty of having his journeyman member- 
Board’s brief in Local 357, Teamsters v. NLRB., No. 14794, 
which is now pending review by this Court. Copies of the 
Board’s brief in that case have been served upon the parties. 
To the' extent that this Court may believe that the decision of 
the Ninth Circuit in V.L2.B. v. Mountain Pacific Chapter, ete., 
decided August 28, 1959 (44 L.R.R.M. 2802), is inconsistent 


with the views of the Board, we respectfully urge the Court to 
decline to follow that decision. 
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ship in the Union revoked.”’ Despite petitioner’s 
contrary contention (Br. 17-18), it is clear that Lar- 
son discharged Tamanaha pursuant to this request 
and not because Tamanaha had also promised him to 
complete the printing course. Larson had known for 
at least six months that Tamanaha was behind in his 
lessons but had not even considered firing Tamanaha, 
an admittedly competent worker who could not be 
easily replaced in view of the prevailing shortage of 
qualified printers. Larson, nevertheless, upon re- 
ceiving the Union’s request had Tamanaha’s termina- 
tion check prepared and handed it to him after 
Almond read the Union’s letter requesting his dis- 
charge to Tamanaha and told him he could not work 
for petitioner without a union card. The Board’s 
inference from these facts that the Union ‘‘requested 
Tamanaha’s discharge because of his loss of union 
membership and that it was for this reason, and not 
solely for breaking his promise to [petitioner], that 
Larson terminated Tamanaha’s employment’’ (J.A. 
19) is manifestly reasonable and should be accepted 
by this Court. EH. Anthony & Sons v. N.L.R.B., 82 
US. App. D.C. 249, 251-252, 163 F. 2d 22, 24-25, 
certiorari denied, 332 U.S. 773. Petitioner therefore 
violated Section 8(a) (3) and (1) of the Act by dis- 
charging Tamanaha for it is settled that where a 
justifiable reason and an illegal reason for discharge 
exist, and the illegal reason is the substantial or mov- 
ing cause of the discharge, the Act has been violated. 
N.L.R.B. v. Whitin Machine Works 204 F. 2d 883, 
885 (C.A. 1), and cases cited. 


38 
B. Anthony Van Kralingen, Jr. 

The evidence summarized above (pp. 7-9) shows 
that Foreman Larson decided to discharge Van Kra- 
lingen when he read the campaign release in which 
Van Kralingen pledged himself, if elected chapel 
chairman, to resist petitioner’s alleged contract vio- 
lations, and in which he advocated exclusive union 
hiring authority, obstracizing nonunion men who re- 
fused to join the Union, and the regulation of over- 
time work. The evidence further shows that, because 
printers were scarce, Larson had theretofore turned 
down requests by Night Foreman Blades to discharge 
Van Kralingen for excessive talking during working 
hours, and that Larson had no such request before 
him when he discharged Van Kralingen. Nor had 
Larson ever warned Van Kralingen that he was vio- 
lating’ petitioner’s Office Rule 15 against excessive 
visiting or talking on the job. In fact, no employee 
before Van Kralingen had been told that he was being 
discharged for violation of this rule (J.A. 22, n. 41; 
Tr. 437-438). These circumstances, we submit, amply 
support the Board’s finding that petitioner discharged 
Van Kralingen, not for “interfering with other work- 
ers’’ in violation of Office Rule 15 (Pet. Br. 15), but 
“because of his distribution of his November 12 cam- 
paign release and because of the ideas expressed 
therein” (J.A. 22). 

Petitioner contends that Van Kralingen’s dissemi- 
nation of the November 12 campaign release did not 
constitute a protected concerted activity under Section 
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7 of the Act because it represented only ‘‘an individual 
attempt by Van Kralingen to instigate many unfair 
labor actions contrary to the contract, and to boy- 
cott nonunion members” (Br. 15). 

Van Kralingen’s “individual attempt’’ to obtain 
support from his fellow employees for his views re- 
specting collective bargaining and working conditions 
was “concerted activity” under the Act, for ‘‘con- 
certed activity may take place where one person is 
seeking to induce action from a group.’”’ Salt River 
Valley Water Users’ Assn. v. N.L.R.B., 206 F. 2d 325, 
328 (C.A. 9). See also N.L.R.B. v. Schwartz, 146 F. 
2d 773 (C.A. 5). Nor was Van Kralingen’s conduct 
unprotected because he advocated views partly in con- 
flict with the policies of the Act. As stated by the 
Board (J.A. 22-23), “‘his efforts were directly solely 
to expressing his views to his fellow employees within 
the scope of his campaign. He made no demand upon 
management, and his activities did not place [peti- 
tioner] in any danger of yielding to an unlawful de- 
mand.’”’** Of. Cusano v. N.L.R.B., 190 F. 2d 898, 902 
(C.A. 3). * 

NLRB. v. Office Towel Supply Co., 201 F. 2d 888 (C.A. 
2), relied upon by petitioner (Br. 15), is not apposite. There, 
the discharge of an employee for a remark to other employees 
derogatory to the company was held not violative of the Act 
where the remark was “mere griping” (201 F. 2d at 841), and 
where the company was “wholly ignorant” that the remark 
may have been made “in a context of concerted activity” (201 
F. 2d at 840). Here, Larson discharged Van Kralingen for 


his views with full knowledge of the context in which those 
views were being expressed. 
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Ill. The Board’s order is valid and proper 


A. The Board properly ordered petitioner to reimburse employees for dues 
and assessments paid to the Union 


As shown, petitioner, by its contract with the Union, 
unlawfully encouraged its composing room employees 
to join the Union in order to obtain and hold their 
jobs, thereby coercing them into paying dues and as- 
sessments to the Union. The Act, however, with an 
exception not here applicable, guarantees employees 
the right to refrain from union membership and its 
financial obligations. The restoration of the situation 
that would have existed absent petitioner’s illegal em- 
ployment practices therefore requires that employees 
be reimbursed for the dues and assessments that may 
have been paid the Union as the price of employment. 
Local Lodge No. 1424, Machinists v. N.L.R.B., —— 
U.S. App. D.C. —, 264 F. 2d 575, 582, certiorari 
granted June 22, 1959; see also N.L.R.B. v. Local 404, 
Teamsters, 205 F. 2d 99, 104 (C.A. 1); N.L.R.B. v. 
Broderick Wood Products Co., 261 F. 2d 548, 558- 
559 (C.A. 10); N.L.R.B. v. General Drivers, etc., 264 
F. 2a 21, 23 (C.A. 10); Dixie Bedding Mfg. Co. v. 
N.L.R.B., decided June 30, 1959 (C.A. 5) (44 LRRM 
2414, 2418). 

A remedy of reimbursement of monies exacted 
under an illegal contract is not a novel remedy. 
Rather, it has a long and progressive history. Thus, 
in Virginia Electric and Power Company, 20 N.L.R.B. 
911, 938, decided in February 1940, enforced, 132 F. 
24 390, 396 (C.A. 4), affirmed, 319 U.S. 533, the Board 
ordered the employer to refund to employees money 
it had checked off from their wages and paid over to 
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a dominated union pursuant to a closed-shop contract 
with that union. The test to be applied was, as 
plainly stated by the Supreme Court, that an order of 
the Board ‘“‘should stand unless it can be shown that 
[it] is a patent attempt to achieve ends other than 
those which can fairly be said to effectuate the policies 
of the Act.’? 319 U.S. 533 at page 540. 

The Supreme Court recognized that by returning 
their money to the employees, the Board’s order was 
“restoring to the employees that truly unfettered 
freedom of choice which the Act demands.” 319 U.S. 
at page 541. Implicit in this recognition was the 
concept that without restoration the employees would 
be deprived of true freedom of choice guaranteed 
them by the Act, however voluntary such payments 
may have appeared to be. For once an unlawful 
situation has been created, any exactions in its behalf 
are to be considered unlawfully exacted, and in- 
herently compelled. A return to the status quo ante 
is thus the most effective remedy. 

It makes little difference whether the employee has 
been victimized under the guise of a company- 
dominated union or whether his injury flows from 
some other illegal source. The crux of the matter 
is whether the illegal apparatus set up either requires 
directly, or has the inevitable tendency to require, 
that the employee pay for its maintenance. Ac- 
cordingly, the Board has ordered reimbursement 
where, as here, monies were being unlawfully exacted 
as the price of employment under an illegal closed- 
shop agreement. The Board’s policy to require re- 
imbursement of monies paid to a union under 
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unlawful closed shop and hiring arrangements was 
announced in United Association of Journeymen & 
Apprentices, etc. (Brown-Olds Plumbing and Heating 
Corp.), 115 N.L.R.B. 594, and has come to be known 
as the Brown-Olds remedy. 

The reimbursement order herein is but an illustra- 
tion of the Board’s adaptation of a remedy, rooted 
in sound ease law, and derived from the Board’s 
judgment, knowledge and experience in labor rela- 
tions, designed to achieve the purposes for which 
the Board was originally created. Its order is no 
‘““patent attempt to achieve other ends than those” 
authorized by Section 10(c) of the Act. The pur- 
pose of the remedy is simply to restore to the em- 
ployees ‘‘what would not have been taken from them 
if the Company had not contravened the Act.” Vir- 
ginta Electric and Power Company v. N.L-R.B., 319 
U.S. 533, 544. And the reason and necessity for the 
remedy is simply that the illegal hiring provisions 
of the contract, by encouraging and requiring union 
membership, inherently tend to coerce payments. If 
a contract is illegal on its face, it is settled law that 
“eoercion * * * follows without more” from its mere 
execution. Red Star Express Line v. N.L.R.B., 196 
F. 2d 78, 81 (C.A. 2). 

Petitioner asserts that it was deprived of an oppor- 
tunity to litigate “whether its conduct or practices 
warrant inflicting this penalty upon it’? (Br. 22-23), 
and further asserts that if restitution is required, 
“it should have been from the Union, not the 
petitioner’ (Br. 23). 
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Petitioner’s first claim, that it had no opportunity 
to litigate the propriety of the Brown-Olds remedy 
before the Board, ignores the fact that the Board’s 
complaint duly alleged that petitioner had maintained 
a contract requiring union membership, and hence 
the payment of dues and assessments, as a condition 
of employment (J.A. 139). As stated by the Tenth 
Cireuit in a parallel situation (N.L.R.B. v. Broderick 
Wood Products Co.,261 F. 24.548 at 559) : 
[Petitioner was] fully apprised of the matters 
in issue and they were all litigated. We see 
no reason why the receipt of the sums should 
have been alleged as a separate unfair labor 
practice as a prerequisite to issuance of the 
order. The reimbursement order is calculated 
to remove the effects of the unfair labor prac- 
tices by making restitution to employees and 
is therefore properly adapted to a situation 
which calls for redress. 

See also N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 

344, 346, 349. 

Petitioner’s further claim, that restitution may 
properly be required only from the Union, is plainly 
without merit, for, by maintaining its closed-shop con- 
tract with the Union, it participated equally in the 
_ coercion which encouraged union membership and the 
| payment of dues and assessments necessary to such 
membership. Local Lodge No. 1424, Machinists v. 
N.L.R.B., —— US. App. D.C. —, 264 F. 2d 575, 
| 582, certiorari granted June 22, 1959; N.L.R.B. v. 
| Puerto Rico Steamship Assn., 211 F. 2d 274, 275-276 
(C.A. 1). As no charge was filed against the Union, 
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the Board properly held petitioner exclusively re- 
sponsible for the restitution of dues and assessments 
paid by its employees to the Union as the price of em- 
ployment. N.L.R.B. v. Puerto Rico Steamship Assn., 
211 F. 2d 274, 276-277 (C.A. 1), and cases cited.° 


B. Specificity of ITU General Laws 


The provisions of the Board’s order requiring peti- 
tioner to specify which ITU General Laws are in- 
eluded in its current contract with the Union plainly 
are in keeping with the holdings of the courts of ap- 
peals that employees are entitled to know with par- 
ticularity which union-security provisions in a con- 
tract apply to their employment. Supra, pp. 17-18. 

The Union’s complaint (Int. Br. 34-37) that it can- 
not be expected to know which provisions of the ITU 
General Laws conform to the Act so as to avoid action 
exposing petitioner to possible citation for contempt, 
amounts only to a plea that it is unable to draft a 
lawful contract under the Act. Even if so, as stated 
by the Board (J.A. 12-13) : 

* * * we find no inequity in a requirement that 
the contracting parties analyze the terms of 
their agreement rather than place the burden 
©The return by petitioner of such monies to its employees 
would be “without prejudice” to any right which petitioner 
might have, in an action brought in a court of competent juris- 
diction, for “restitution” of the dues and assessments received 
by the Union under the closed-shop arrangement. V.LAB. v. 
Spiewak, 179 F. 2d 695, 698 (CA. 3). The Board’s power to 
hold petitioner fully responsible for reimbursement of dues and 
assessments is of course not dependent upon any such right of 
restitution, which right pertains only to whatever equitable con- 
sideration may obtain as between the ‘tortfeasors.’ Restate- 
ment, Restitution, Section 86. 
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on the employees. As between the Employer 
and the Union on the one hand and the em- 
ployees on the other, the former are far better 
equipped to make such a determination. And, 
if the Employer and the Union are unable to 
predict which provisions of the contract may be 
violative of the Act, the employees certainly 
could not be expected to do so. 
In any event, apart from the guidance given peti- 
tioner and the Union in this case,” and other decisions 
of the Board and the Courts concerning the operation 
of ITU General Laws,” the Union’s plea manifestly 
“underestimates the ingenuity of counsel.” News 
Syndicate, Inc., 122 N.L.R.B. No. 92 (p. 22). Peti- 
tioner plainly has little to fear from this Court by 
way of contempt if it makes a good faith effort to 
write a contract within the confines of the Act and 


otherwise ceases from maintaining and enforcing dis- 
eriminatory conditions of employment. See and com- 
pare N.L.R.B. v. Hod Carriers’ Local 210, 228 F. 2d 
589, 592-593 (C.A. 2). 


37 Supra, pp. 3-6. 

8 American Newspaper Publishers Association v. NLIRB., 
193 F. 2d 782 (C.A. 7), enforcing in part 86 N.L.R.B. 951 and 
enforcing 86 N.L.R.B. 1041 and 87 N.L.R.B. 1418, certiorari 
denied, 344 U.S. 813; Evans v. I.T.U., 76 F. Supp. 881, 81 F. 
Supp. 675 (D.C. Ind.) ; News Syndicate, Inc., 122 NL.RB.B. No. 
92; ITU, Locals 38 and 165, 123 N.L.R.B. No. 97. 
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CONCLUSION 
It is respectfully submitted that the Board’s find- 
ings are supported by substantial evidence on the rec- 
ord considered as a whole, that its conclusions of law 
are correct, that its order is valid and proper, and 
that a decree should issue enforcing the order in full. 
Stuart RorHMaN, 
General Counsel, 
Tomas J. McDermort, 
Associate General Counsel, 
Marcet Matet-Prevost, 
Assistant General Counsel, 
Mervin Powzack, 
Attorney, 
National Labor Relations Board. 
SEPTEMBER, 1959. 
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— ‘United States Court of Appeals 


For tHe District or CoLumsBia Circurr 
No. 15,044 


Honouvtu Star-Buietin, Lrp., Petitioner 


V. 


Nattonan Lasor Revations Boarp, Respondent 


Honotutu TyrpocraruicaL Union #37, Intervenor 


: On Petition to Review and Set Aside and on Request to 
Enforce an Order of the National Labor Relations Board 


BRIEF FOR INTERVENOR 


JURISDICTIONAL STATEMENT 


This case is before the Court on the petition of the Hono- 
lulu Star-Bulletin, Ltd., to review and set aside an order 
of the National Labor Relations Board issued against peti- 
tioner on March 31, 1959, pursuant to Section 10 (c) of 
the National Labor Relations Act, as amended (61 Stat. 
136, 29 U. S. C. § 151 et seq.). In its answer, the Board 
requests enforcement of its order against petitioner. By 
order of the Court of May 1, 1959, Honolulu Typographical 
Union Local No. 37 was permitted to intervene. The juris- 
diction of this Court is based on Section 10 (f) of the Act. 
The Board’s decision and order are reported at 123 NLRB 
No. 51. (J. A. 5-65). 


2 


STATEMENT OF THE CASE 


The case was initiated by the filing of charges against 
Honolulu Star-Bulletin, Ltd., a newspaper published at 
Honolulu, Hawaii, on January 7, 1957, by two employees, 
Tamanaha and van Kralingen, who asserted that they had 
been discharged in violation of Section 8 (a) (3) of the 
Act. A complaint was issued by the Regional Director 
on April 22, 1957, which, in addition to charging discrimina- 
tion, raised issues concerning the validity of a collective 
bargaining agreement entered into between the Star- 
Bulletin and Honolulu Typographical Union No. 37 on May 
21, 1956 (G. C. Ex. 18, J. A. 1389), a matter not referred to 
in the charges. A hearing was held in June, 1957; the 
Trial Examiner’s Intermediate Report issued on August 
23, 1957, and the Board issued the Order of which review 
is here sought on March 26, 1959. 

After issuance of the Intermediate Report, the Inter- 
national Typographical Union (hereinafter ‘“‘ITU’’) and 
Honolulu Typographical Union No. 37 were permitted to 
intervene before the Board, and filed a brief on November 
4, 1957. Since the charge and complaint were directed 
solely against the respondent employer, no relief as to 
Tamanaha and van Kralingen is sought against the inter- 
venors. Both charging parties were members of the ITU 
and Local No. 37. Before the Board, the Intervenors 
urged that there was no evidence to support a finding that 
these discharges were discriminatory. Since our primary 
concern is with the Board’s finding that certain contract 
provisions are unlawful, we shall not diseuss further the 
alleged’ discrimination, but join in the argument made by 
petitioner in its brief. 

The agreement in question covered all composing room 
employees of the petitioner, who, it is not disputed, were 
represented by Local 37 for collective bargaining purposes. 
It provided in Section 2 (b) (J. A. 157) that, 


‘*All composing room work shall be performed only 
by journeymen and apprentices.’’ 
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Section 3 (id.) of the agreement defined journeymen as: 


‘‘(a) Persons who prior to the effective date hereof 
worked as such in the composing room of the Employer. 


_ ‘*(b) Persons who have completed apprentice train- 
ing as provided in this agreement. 


‘‘(¢) Persons who have passed an examination rec- 
ognized by both parties to this agreement and have 
qualified thereunder as journeymen. 


‘«(d) Applicants for work in composing rooms who, 
upon reference to the Joint Conciliation and Arbitra- 
tion Committee by the Employer secure a certificate of 
competency duly issued under procedure established by 
said Committee.”’ 


Section 2 (a) of the agreement provided (J. A. 156) that 


“The words ‘employee’ or ‘employees’ when used 
in this agreement apply to journeymen and appren- 
tices. The term ‘journeymen’ and ‘apprentices’ shall 
in no way be understood to apply exclusively to mem- 
bers of the International Typographical Union.”’ 


The Board found, upon undisputed facts, (J. A. 13) that 


“The Respondent and the Union take the position 
that there is no evidence in the record which indicates 
that Respondent has interpreted or applied the con- 
tract in a manner which violates the Act. In support 
of this contention they point out that for a period of 
8 years 5 nonunion men have been employed by the Re- 
spondent and that during the year preceding the hear- 
ing Foremen Larson had hired 4 nonunion men.” * 


Despite the contract language, and the admittedly non- 
discriminatory practices under it, the Board concluded 
(J. A.11) that 


“It is therefore clear that the apparently non-dis- 
criminatory definition of journeymen and apprentices, 
when read in the context of the contract, does not nul- 
lify the discriminatory requirement that only members 


1 Additional testimony, uncontradicted on the record, to show that the prac- 
tices under the agreement were non-discriminatory, is to be found at J. A. 74, 
75, 85, 92, 108, 109, 110, 118, 122, 123, 125, 131, and 132, 
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of the Union be employed in the composing room, and 
therefore plainly violates Section 8 (a) (1) and (3) 
of the Act.”’ 


The Board reached this curious result through Section 
24 (c) of the agreement, which provides (J. A. 160) 


“It is understood and agreed that the general laws 
of ‘the International Typographical Union, in effect 
January 1, 1956, not in conflict with federal and terri- 
torial (state) law or this contract, shall govern rela- 
tions between the parties on conditions not specifically 
enumerated therein. The laws of the International 
Typographical Union shall not be subject to arbitra- 
tion.”? (Emphasis supplied). 


The Board further found (footnote 8, J. A. 9) that the 
General Laws contain a provision, in Article XIV, that, 


‘‘In circumstances in which the enforcement or ob- 
servance of provisions of the General Laws would be 
contrary to public law, they are suspended so long as 
such public law remains in effect.’’ 


It failed to find, what is undisputed, that the agreement 
here in question was approved by the President of the ITU 
“‘as being in compliance with the laws of the International 
Typographical Union as limited by the Taft-Hartley law.”’ 
(J. A. 161). (Emphasis supplied). 

The Board further failed to find on undisputed evidence 
that in 1954, during negotiations for the immediately pre- 
ceding agreement (G. C. Ex. 17), the petitioner was given 
firm assurances by the union negotiators ‘‘that if any of 
the General Laws would violate the law or the contract, 
that it would not be in effect’’ (J. A. 124); that ‘‘if there 
was a slight doubt as to its legality, we [the petitioner] 
go to our Council for determination—both the Council and 
the legal counsel’’ (Tr. p. 452); and that ‘‘the record of 
the union has been such that we never had any trouble’’ 
(Tr. p. 452). 

Despite the clear language of exclusion in section 24 (c) 
of the agreement, the Board nevertheless concluded that 
all General Laws were incorporated by reference. It noted 
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that ‘‘The General Counsel contends that it is by virtue of 
the incorporated provisions that the current contract is 
illegal’’ (J. A. 7-8); that ‘‘the language of Section 2 does 
not render the contract valid, despite the fact that if taken 
literally it appears to provide that both members and 
nonmembers may be employed. For, this apparently non- 
discriminatory definition of the terms ‘journeymen’ and 
‘apprentices’ must be viewed in the light of the other pro- 
visions of the contract, particularly the incorporated sec- 
tions ...’’ (J. A. 10) (Emphasis supplied) ; that ‘‘Reading 
the contract and incorporated provisions together .. .’’ 
(J. A. 11); and that ‘‘a writing is interpreted as a whole, 
and all writings forming part of the same transaction are 
interpreted together’’ (J. A. 9). By a Pickwickian logic, 
the Board therefore concluded that matters expressly ex- 
cluded from the agreement by the parties were neverthe- 
less incorporated, and used this as a premise for finding 
the agreement itself to be unlawful. 

After a tortuous statement of an analysis whereby the 
contract can assertedly be read to be unlawful (J. A. 10-11), 
which we confess we are unable to follow and which would 
never occur to any employee, the Board concedes that the 
agreement can be read to be lawful on its face. It states 
that ‘‘If the above provisions [i.e., Sections 2 and 24(c)] 
of the agreement were read in reverse order, Section 2 
would be in conflict with the sections [of the General Laws] 
referring to the employment of members only. Thus read, 
the contract would state that only members would be em- 
ployed as journeymen or apprentices [7], but that ‘jour- 
neymen or apprentices’ need not be members of the Union, 
and hence the last-stated provision conflicts with and super- 
sedes the first by virtue of Section 24 (c)’’ (J. A. 12). Since 
Section 2 precedes Section 24 (c), it is not clear why this is 
reading the agreement in ‘‘reverse order’’. The whole 
matter can be far more simply put: Since the agreement 
plainly states in Section 2 that hiring is to be on a non- 
discriminatory basis, any General Law calling for the em- 
ployment of members only is not incorporated in the agree- 
ment pursuant to Section 24 (c), for such law is contrary 
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poth to the contract and (under these circumstances) to 
federal law. 

But having conceded that the agreement may be read to 
be lawful, the Board is still dissatisfied. Because it has 
chosen to state the clear meaning of plain language in a 
confusing fashion, it reasons that ‘‘the mere statement of 
this argument and the attempt to state the reasoning in 
support thereof reveals the onerous burden which would 
be imposed on employees should they attempt to determine 
what the contract in fact provides’’ (J. A. 12). Thus the 
Board introduced, on its own, an uncertainty which the 
contract does not contain, and then uses the asserted un- 
certainty as the basis for finding illegality. 

Extending its conclusion that the agreement incorporates 
what it in fact excludes, the Board, while conceding that 
there is nothing in the agreement which required employees 
to pay dues and assessments to the Union and that the 
only such requirement appeared in the by-laws (not the 
General Laws) of the ITU (J. A. 14), nevertheless con- 
cluded that ‘‘the relevant sections [of the by-laws] must 
be consulted in order to interpret the above-quoted pro- 
visions of the General Laws which require that only ‘mem- 
bers’, ‘members in good standing’ or ‘members entitled 
to all benefits’ be employed.’’ (id.) It concluded, what 
is entirely clear, that payment of dues is a requirement of 
Union’ membership and then hastily adds, ‘‘Hence, the 
payment of such dues and assessments has been made a 
condition of employment’? (J. A. 14). This, in turn, is 
used ag the basis for directing the petitioner in the Remedy 
section of the Order ‘‘to refund to its present and former 
employees the dues and assessments which the employees 
have thus been required to pay. The period of liability 
shall begin 6 months before the date of the filing and service 
of the initial charges against the Respondent... .’’ (1e., 
July, 1956) (J. A. 24-25). 

The'evidence is undisputed that, in the course of the 1954 
negotiations between the parties, the Union dropped a 
demand for a contract clause that the foreman be required 
to be a member of the Union. (J. A. 124). The Board 
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nevertheless found that such a requirement was included 
in the current agreement by virtue of certain provisions of 
the ITU General Laws. Despite the finding that the fore- 
man in this case was a member of the Union (J. A. 36), 
that he had hired nonunion men (J. A. 13), and despite 
the absence of any evidence that the Union or the petitioner 
had taken any retaliatory action for this reason, the Board 
found that ‘‘These provisions indicate that the Union could 
proceed against any foreman who employed nonmembers’’ 
(J. A. 15) and that the contract provisions dealing with 
the duties of foremen were therefore illegal. In its Order, 
however, the Board did not direct that foremen might not 
be Union members, or that the petitioner may not delegate 
to the foreman any powers it chooses; it directed only 
that such provisions of the agreement be set aside ‘‘unless 
and until said foremen have been directly informed by the 
above-named Union that they are not obligated to comply 
with specified provisions [nowhere set forth in the Board’s 
Decision or Order] of the International Typographical 
Union, AFL-CIO, General Laws or the said Honolulu Typo- 
graphical Union Local 37 Constitution and By-laws calling 
for closed-shop or union preferential hiring’ (J. A. 26). 
(The complaint made no reference to the Constitution and 
By-laws of Local 37; J. A. 187-141). 

The Board’s Order directed the petitioner to cease giv- 
ing effect to any contract or understanding with Local 37 
“except to the extent permitted by Section 8 (a) (3) of 
the Act’? (J. A. 25), directed the petitioner to specify in 
the current contract ‘‘which of the provisions of the Gen- 
eral Laws are incorporated therein and are currently opera- 
tive’? (J. A. 26), and to notify employees ‘‘that they are 
not bound to follow specified provisions of the International 
Typographical Union, AFL-CIO General Laws which call 
for closed shop or union preferential hiring’’. (id.) The 
intended laws are not specified in the opinion or order; 
indeed, the matter is expressly left open by the observa- 
tion in footnote 13 that ‘‘we limit our examination and find- 
ings to those clauses which have been cited by the General 
Counsel. In doing so, we do not pass upon the validity or 
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invalidity of any other provisions of the contract or its 
incorporated matter’ (J. A. 10). The Board ordered a re- 
fund of dues and assessments, and directed the posting 
of notices. 


STATEMENT OF POINTS 
The Board erred in: 


1. Finding that the May 21, 1956 agreement was illegal 
per sé. 


2. Ordering the parties to amend their collective agree- 
ment. 


3. Directing reimbursement of dues and assessments by 
the petitioner to Union members. 


SUMMARY OF ARGUMENT 
I 


1. The agreement is entirely lawful. The Board con- 
cedes that it is valid on its face, but finds illegality in Sec- 
tion 24 (c) of the agreement which provides that, 


‘*It is understood and agreed that the general laws 
of the [ITU] not in conflict with federal and territorial 
{state] law or this contract, shall govern relations be- 
tween the parties on conditions not specifically enum- 
erated therein. The laws of the [ITU] shall not be 
subject to arbitration.’’ 


Since Section 2 of the agreement limits employment in 
composing rooms to ‘‘journeymen and apprentices’’, and 
further provides that those terms ‘‘shall in no way be un- 
derstood to apply exclusively to members of the [ITU]’’, 
the agreement is clear on its face that employment is not 
to be limited solely to union members. The Board finds 
that this has been, in fact, the practice under the agree- 
ment. Hence the possibility of ‘‘restraint or coercion’’ 
or ‘‘discrimination’’ is effectively negatived by the lan- 
guage of the agreement, and the practices under it, and 
there is no need to look further to determine its meaning. 

2. The words ‘‘not in conflict with law’’ as they now 


9 


appear in Section 24 (c), were inserted in ITU agreements 
following passage of the Taft-Hartley Act. Certain ITU 
general laws, antedating passage of the Act, contemplate 
closed shop agreements, but these have a valid field of ap- 
plication in enterprises not affecting interstate commerce, 
and in Canada where the Taft-Hartley Act has no appli- 
cation. By adopting the proviso to Section 8 (b) (1) (A), 
that ‘‘this paragraph shall not impair the right of a labor 
organization to prescribe its own rules with respect to the 
acquisition or retention of membership therein’’, the Con- 
gress demonstrated that it did not wish to interfere with 
such membership rules, at least where, as here, such rules 
have a valid field of application. 

3. The Board concedes that the agreement can be read 
to be lawful; i. e., that the ‘‘not in conflict with law’’ pro- 
vision overrides any general laws contrary to the Taft- 
Hartley Act, which is the manifest purpose of the phrase. 
But it asserts that this is nonetheless unlawful because 
of the ‘‘onerous burden’’ imposed on employees to deter- 
mine what the contract in fact provides. But the agree- 
ment is entirely unambiguous, and more than four years of 
experience under this particular contract demonstrate that 
no problem has arisen. <A device similar to this clause is 
constantly used by the Board itself, in that its orders and 
notices in this and other cases normally ban agreements 
and practices ‘‘except to the extent permitted by Section 
8 (a) (3) of the Act’’, which places precisely the same 
‘‘onerous burden’’ on employees, and the phrase ‘‘not in 
conflict with law’’ is at least equally explicit. Further, 
uncertainty is caused not by the contract language used 
by the parties, but by the varying interpretations of the 
Act by the Board and the courts, and the infinite variety of 
situations which can arise under a collective agreement. 
The parties should not be expected to write a treatise on 
labor law as a condition of maintaining lawful agreements, 
with appropriate loose-leaf supplements as new decisions 
add to or vary existing law. Concededly, the great bulk of 
the general laws are entirely consistent with the Act, and 
the language of Section 24 (c), together with Article XIV 
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of the General Laws, which suspends the operation of any 
law where it would conflict with the Taft-Hartley Act, is 
sufficient to remove any possibility of ‘‘restraint or coer- 
cion’’ or ‘‘discrimination’’. 

The Board is wrong in holding that the applicability of 
a general law to a particalar state of facts is not subject 
to arbitration. These questions are subject to arbitration. 
Because there have been no problems under this agree- 
ment, the question has not here arisen, but the Board is 
not warranted in determining for the parties, in advance 
of (and contrary to) the fact, what they will or will not 
arbitrate if such a situation is presented. The Board 
engages in erroneous conjecture in assuming that, if there 
were a conflict between the Taft-Hartley Act and a general 
law, the parties to the agrement would insist that ITU law 
would apply, and would refuse even to arbitrate the ques- 
tion. 

4. The Board’s conclusion that the agreement is ‘‘in 
effect’’ a closed shop agreement, because hiring and firing 
are delegated to a foreman who is required to be a member 
of the Union, is error. An employer may discriminate as 
he likes with respect to the union membership or non- 
membership of foremen, and he may delegate the power 
to hire and fire as he chooses. The Board finds that the 
foreman in this case has exercised his powers lawfully, 
without the slightest suggestion of retaliation by the par- 
ties. The potentiality of discrimination is always present, 
no matter what hiring procedures are arranged, and the 
mere potentiality of discrimination is not an unfair labor 
practice. Because the Board is not prepared to order 
that the petitioner hire a non-union foreman, or dictate 
the powers he may exercise, it has been forced to provide 
a remedy which does nothing to meet the non-existent 
problem which the Board has contrived. 

5. The Board erred in finding that the petitioner had 
unlawfully required employees to pay dues and assessments. 
There is nothing in the agreement, or in the General Laws, 
which requires the payment of dues or assessments. There 
is no check-off provision in the agreement, and the record 
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shows conclusively that dues and assessments were volun- 
tarily paid to union officials as a condition of union member- 
ship. There is no evidence that the petitioner had any part 
in their collection, or induced any employee to pay dues. 
This finding is squarely in conflict with the Board’s finding 
that five employees, for a period of eight years, had not paid 
dues and were nevertheless unmolested by the petitioner 
and the intervenor. 


a 


1. The Board’s order is erroneous in directing the peti- 
tioner to set aside portions of its agreement, without sup- 
plying any guides as to how this task is to be accomplished. 
In a variety of fashions, the petitioner, or the Unions, or 
both, are directed as a condition of maintaining lawful 
agreements to announce which of the General Laws of the 
ITU are incorporated in the agreement, or bind the fore- 
man, and which do not. The parties are directed to do 
this under peril of contempt action if they err. But experi- 
ence has shown that no two representatives of the General 
Counsel have ever been in agreement on this subject, and 
the Board itself has carefully refrained from making this 
determination. Hence the parties are remitted to the Hob- 
son’s choice of discarding provisions which this or any 
other court would almost certainly hold to be lawful, as a 
condition of satisfying the Board, thereby relinquishing 
plain legal rights, or suffer the penalty of contempt pro- 
ceedings. This the Board may not do. NLRB v. Express 
Publishing Co., 312 U. S. 426 (1941). 

2. The Board exceeded its powers in directing the peti- 
tioner to reimburse members of the Union for dues and 
assessments which they had paid since June, 1956. Even 
if it be conceded that these dues and assessments were 
paid under the compulsion of an illegal agreement, an 
assumption which is clearly erroneous, the employer has 
in no way benefitted thereby, since there is no suggestion 
that Local 37 is a company-dominated union; there was 
nothing in the agreement relating to the payment of dues 
and assessments; there was no check-off provision and no 


12 


evidence that the petitioner participated in any way in 
their collection. In the circumstances, Virginia Electric 
Power Co. v. NLRB, 319 U.S. 533 (1943), relied on by the 
Board, is clearly distinguishable; the order is punitive, 
not remedial, and amounts to an unjust enrichment of union 
members who have received the full benefits of any pay- 
ments made. 


ARGUMENT 
| I. THE AGREEMENT BETWEEN THE PARTIES IS LAWFUL. 


The Board, in its opinion, appears to concede that the 
agreement here in question is entirely lawful on its face. 
It contains no language conditioning employment on union 
membership or non-membership. Indeed, it goes further, 
in that Section 2 (b) provides that ‘‘All composing room 
work shall be performed only by journeymen and appren- 
tices’? and Section 2 (a) states that ‘‘The term ‘journey- 
men’ and ‘apprentices’ shall in no way be understood 
to apply exclusively to members of the International Typo- 
graphical Union’’, (J. A. 157) thus giving the clearest and 
most explicit notice to all applicants for employment and 
employees, on the face of the agreement, that union mem- 
bership or non-membership is not to be a condition of 
employment.? 

The Board’s entire findings and order with respect to 
the agreement thus turn on the correctness of its holding 
with respect to Section 24 (c) of the agreement, the so- 
called ‘‘laws’’ clause, which provides that ‘‘the general laws 
of the (ITU), in effect January 1, 1956, not in conflict with 
federal and territorial (state) law or this contract, shall 

?It will be noted that the agreement here is in all respects substantially 
identical with the agreement which was before the Board in Matter of Inter- 
national Typographical Union, 86 NLRB 951 (1948) and Evans v. ITU, 81 
¥. Supp. 675 (1948), where it was specifically found to be not unlawful. Addi- 
tionally, a decree arising out of certain activities of the ITU was entered in 
NLEB v. International Typographical Union, 193 F. 2d 782 (1951), broadly 
forbidding any violations of Section 8 (b) (2). No contempt action has ever 
been brought under that decree; in addition, charges directed against the con- 
tract clauses here in issue by the American Newspaper Publishers’ Association 
in Case No. 9-CB-74 were dismissed without hearing in April, 1955. Hence 
the practices here complained of have been followed, with the knowledge of the 
General Counsel and the Board, for some ten years, without objection until the 
present cases. This administrative practice is, of course, entitled to great 


weight, Norwegian Nitrogen Products v. United States, 288 U. S. 294, 315 
(1933) ; United States v. Leslie Salt Co., 350 U. S. 383, 396 (1955). 
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govern relations between the parties on conditions not spe- 
cifically enumerated therein. The laws of the (ITU) shall 
not be subject to arbitration’’ (J. A. 160-161). This is, in 
turn, the basis for the finding that the ‘‘laws’’ clause, the 
clauses dealing with foreman, and the by-laws dealing with 
dues and assessments, are illegally incorporated in the 
agreement. We shall therefore discuss these provisions in 
that order. 


A. The “laws” clause. 


The Board has found in an earlier case that the words 
‘not in conflict with law’’ in this clause had been inserted 
in 1947, immediately subsequent to the passage of the Taft- 
Hartley Act. Matter of International Typographical 
Union, 86 NLRB 951, at 971. Concededly, certain of the 
General Laws, set forth in footnotes 5, 6 and 7 of the 
Board’s opinion (J. A. 8) contain language, antedating 
passage of the Act, which contemplate closed-shop condi- 
tions. Equally clearly, all such laws have a valid field of 
operation, for many printing operations do not affect com- 
merce even within the de minimis standard of National 
Labor Relations Board v. Fainblatt, 306 U. S. 601 (1938) 
and the ITU has many local unions in Canada where the 
Taft-Hartley Act has no application and where closed shop 
agreements are therefore entirely lawful. Since the pro- 
viso to Section 8 (b) (1) (A) of the Act specifically pro- 
vides that ‘‘this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with respect 
to the acquisition or retention of membership therein’’,? 
it seems clear that, where all the General Laws have a valid 
field of application, no violation of law is to be found in 
the mere fact that these laws have been continued in the 
form which they had prior to passage of the Act. 
~ +The concern of the Congress not to enter the field of union membership rules 
is demonstrated by the debate on this proviso, known as the Holland amend- 
ment (See particularly, Legislative History of the Labor-Management Relations 
Act, v. 2, pp. 1139-43; Cong. Rec., April 30, 1947, pp. 4398-4402). Hence, 
where such rules may be validly applied, as here, the Congress indicated they 
were not to be disturbed. International Association of Machinists v. Gonzales, 
356 U. S. 617, 620; Matter of International Typographical Union, 86 NLRB 


951, 955-57, (1949) enf’d 193 F. 2d 782, 800 (CA 7, 1951); NLEB v. 
Amalgamated Local 286, etc., 222 F. 2d 95, 98 (CA 7, 1955). 
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Important democratic values are at issue. The ITU is 
consistently pointed to as the most democratic of American 
trade unions. Lipset, Trow and Coleman, Union Democ- 
racy, 3-4 (1956). The ‘‘General Laws”’ are the means by 
which convention delegates, or the members themselves 
through referendum vote, can exercise a direct influence 
on their conditions of labor. The adoption of a ‘‘law’’ 
does not, of course, automatically make it effective; em- 
ployers must still agree. We conceive that members should 
be free to adopt what ‘‘laws’’ they choose, free of Govern- 
ment supervision or even, indeed, of the views of their 
own attorneys. If and when a General Law is illegally 
applied, the sanctions of the Act will still be available, and 
we believe that the responsibility which ensues from the 
right to make even wrong decisions is more important than 
the slight potential that such a decision may result in a 
violation of law. Actually, there has been little problem. 
Since passage of the Act, there was not even a single 
charge of discrimination involving a local union of the ITU 
filed until 1955; (Matter of Kansas City Star, 119 NLRB 
972 (1957)). There the Trial Examiner recommended 
dismissal, though the Board subsequently reversed on one 
aspect of the case, with two members dissenting. The in- 
stant case was thus only the second in over ten years. We 
believe the proviso to Section 8 (b) (1) (A) was designed 
precisely to preserve the democratic values inherent in the 
unfettered right of union members, like members of other 
voluntary organizations, to adopt rules for their self- 
governance. 

The origin and purposes of the ITU General Laws were 
extensively inquired into in an earlier proceeding before 
the Board. Matter of International Typographical Union, 
86 NLRB 951, at 970. As there pointed out, 


‘“‘The requirements of the General Laws are con- 
sidered by the ITU to represent the floor upon which 


4 A reeent study of democracy within the ITU is to be found in Magrath, 
Democracy in Overalls, Industrial and Labor Relations Review, Cornell Uni- 
versity, July 1959, v. 12, No. 4, pp. 511-515. In Bromwich, Union Constitutions, 
A Report to the Fund for the Republic, July, 1959, the provisions of the 
ITU’s Constitution and By-laws are singled out for favorable comment as 
assuring a ‘‘considerable degree of membership control’’ (Id. 39). 
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the structure of collective bargaining is erected. Locals 
bargain for wages and economic conditions not covered 
by the laws, or only partially covered; and where mini- 
mum conditions are prescribed, they may bargain for 
more than the minimum ... In practice such laws are 
adopted only after the subject matter covered has won 
general acceptance in the industry, largely as the re- 
sult of collective bargaining by the larger locals. Their 
adoption into the General Laws is designed to bring 
stragglers into line, to stabilize working conditions in 
the industry, and to achieve industry-wide standardi- 
zation considered desirable in view of the mobility of 
printers as a craft. It has long been considered tra- 
ditional in the industry to consider the ITU General 
Laws as a part of every contract...’’® 


Manifestly, the inclusion of the ‘‘not in conflict with fed- 
eral or territorial (state) law’’ proviso in the agreement 
was designed to protect against exactly the kind of attack 
here made by the Board. Here, therefore, as in NLRB v. 
Amalgamated Local 286, etc., 222 F. 2d 95 (CA 7, 1955), 


“‘The Board’s conclusion was based on terms which 
it chose to read into the contract by implication, con- 
trary to all evidence of record. This it was not justi- 
fied in doing. NLRB v. Rockaway News, 345 U. 8. 71, 
79 .... It is fundamental that the burden was on 
the Board to prove the charge made in the complaint, 
not on respondent to disprove an intention which the 
Board might arbitrarily choose to read into the agree- 
ment... We cannot condone a procedure which at- 
tempts to define that intent by grafting onto the con- 
tract a disinterred provision of a deceased agree- 
ment.’’ (at pp. 97-98). 


The question for the Court therefore comes to the single 
issue whether this proviso is sufficient. We say that it is. 
We think it unnecessary to discuss the tortured logie by 
which the Board treats words of exclusion as words of 
incorporation by reference. Instead, we turn to the asser- 


® The definitive study of the matter is by Professor George E. Barnett of 
Johns Hopkins University, The Printers, A Study in American Trade Unionism, 
Amer. Econ. Assn. Quarterly, 3rd Series, v. 10, October, 1909. See particularly 
pp. 32, 37, 209 and passim elsewhere. 
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tion that this is insufficient because, in the Board’s language 
(J. A. 12), 


“The Union complains that it may be required, at its 
peril, to determine which of its laws are valid and which 
invalid, and under what circumstances, as a condition 
of maintaining lawful agreements ... we find no in- 
equity in a requirement that the contracting parties 
analyze the terms of their agreement rather than place 
the burden on the employees. As between the Employer 
and the Union on the one hand, and the employees on 
the other, the former are far better equipped to make 
such a determination. And, if the Employer and the 
Union are unable to predict which provisions of the 
contract may be violative of the Act, the employees 
certainly could not be expected to do so.”’ 


This passage makes quite clear, what is implicit in the 
Board’s order, that the parties are required to make this 
determination ‘‘at their peril’’, meaning of contempt ac- 
tion. To this we make four answers: 


1. There Is No “Uncertainty” on the Face of the Agreement. 


The contract states on its face that ‘‘ The terms ‘journey- 
men’ and ‘apprentices’ shall in no way be understood to 
apply exclusively to members of the International Typo- 
graphical Union’’. How could clearer, more explicit, lan- 
guage be devised to say that hire and tenure of employment 
are not to depend on union membership? Further, Sec- 
tion 3 of the agreement (supra, p. 3) contains a com- 
pletely ‘non-discriminatory definition of ‘‘journeymen’’, 
based solely on previous experience and competence. Mani- 
festly, this contract language overrides any contrary lan- 
guage in the General Laws under the explicit proviso of 
Section 24 (c). In the circumstances, the ‘‘Employer and 
the Union are (fully able) to predict (that no) provisions 
of the contract may be violative of the Act’. ‘‘Uncer- 
tainty’’ is imported into this agreement only by a contrived 
and abstrusely stated argument of the Board. The agree- 
ment itself is crystal clear. 
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2. This Is the Device Used by the Board Itself. 


In the Order here under review, in Sections 1 (a), 1 (b), 
1 (d), (J. A. 25-26) and in Paragraphs 1, 2 and 4 of the 
notices to be posted (J. A. 28-29) (and in all its orders 
in other similar cases) the Board directs cessation of 
certain activity ‘“‘except to the extent permitted by Sec- 
tion 8 (a) (3) of the Act’’. In this single phrase, there- 
fore, the Board subsumes all the lore applicable to union 
shop agreements, dues check-off provisions, union referral 
systems, seniority and priority clauses, dual union activ- 
ity, the sufficiency of tender of dues, super-seniority, 
causes for discharge and the other learning dealt with 
in more than 120 volumes of reports. The Board has 
shown no disposition to be troubled by the ‘‘onerous bur- 
den’’ which this imposes on employees should they attempt 
to learn what the notice in fact provides. Suppose 
that, using the identical technique of the Board, the 
parties had provided in Section 24 (c) of their agree- 
ment, that the General Laws “to the extent permitted 
by Section 8 (a) (3) of the Act’? should apply. Would 
this be sufficient? And if it is, are not employees more 
reassured by ‘‘not in conflict with law’’ than by tech- 
nical language such as “‘to the extent permitted by Sec- 
tion 8 (a) (3)’’? 


3. Uncertainty Is Necessarily Present. 


The Board in effect demands that, as a condition of 
maintaining lawful agreements, the parties negative any 
possibility of illegality in their administration, specifically 
as well as generally. This is patently futile, for any 
agreement can be illegally administered no matter what 
its terms—a clause providing for vacations with pay may 
be unlawfully administered if those benefits are extended 
only to nonunion men, for example. It is, furthermore, 


*If the present course of Board decisions is followed, we may anticipate a 
ruling that ‘‘The clause providing for vacations with pay is clearly illegal 
since it does not expressly state that these benefits are to be granted equally 
to union and nonunion men. In any event, vacations with pay inherently en- 
courage union membership and are therefore unlawful per se. Radio Officers v. 
NLEB,... ete.’’ 


18 


quite impossible. Thus, in Matter of Haverhill Gazette, 
123 NLRB No. 97, decided April 17, 1959, it was strenu- 
ously urged by the General Counsel that the contractual 
provisions based on Article III, Section 5 of the ITU 
General Laws, dealing with the right of members not to 
handle struck or substandard work, were unlawful. We 
defended them. While the case was pending, the Supreme 
Court, in Local 1976 v. NLRB, 357 U.S. 93 (1958), re- 
counted at length the vacillations and changes of posi- 
tion of members of the Board on the legality of such 
clauses, and held them lawful. The attack on this clause 
and the General Law upon which it rests was thereupon 
quietly dropped. It is, of course, true that from 1947 to 
1958 employees were uncertain whether this clause and 
law might be validly applied; so were the members of the 
Board, the courts, and the parties here. Are parties to 
collective agreements required to anticipate the course of 
Supreme Court decisions as a condition of maintaining 
lawful agreements? 

In Matter of New York Mailers, 122 NLRB No. 92, de- 
cided January 2, 1959, the General Counsel argued that 
the provisions of Article I, Section 3, requiring apprentices 
to complete a course of Lessons in Unionism, were unlaw- 
ful. The Trial Examiner held them to be lawful; the 
General Counsel took no exception to this holding; and 
the Board has therefore not passed on this question. We 
say this is a lawful provision; the General Counsel ap- 
parently disagrees. How is this ‘‘uncertainty”’ to be 
resolved? 

Because the General Counsel of the Board undertook 
to issue a multiplicity of complaints, dealing with sub- 
stantially identical issues, we have had some experience 
with this problem. We attach here as appendices A and B 
a list of the General Laws which have been attacked in 
these cases. Their number varies from none to thirty-seven, 
and no two agree. After grappling with this problem, 
Judge Aldrich noted in Alpert v. ITU, 161 F. Supp. 427, 
at 432 (D. C. Mass., 1958) that, 
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‘¢ | | the number of items which petitioner (the 
General Counsel) still contests are extensive; in- 
deed, petitioner now objects to more than he did orig- 
inally. I will not, and in my opinion, could not, revise 
and rewrite the General Laws into some new form 
that might or might not meet the future approval of 
the parties ...’’ (Emphasis supplied). 


Nor would Judge Aldrich have cared to rewrite the agree- 
ment here to satisfy the Board. This is precisely the task 
which the Board now asks the parties, and ultimately this 
Court through contempt proceedings, to undertake. 

The Board in this case specifically reserves its judgment 
on these issues (J. A. 13, footnote 13). It states that its 
findings are limited ‘‘to those clauses which have been 
cited and relied on by the General Counsel’’, and reserves 
its right to raise additional issues in contempt or other 
future proceedings (id). But the General Counsel did not 
“cite and rely on’’ any specific provisions of the General 
Laws. The most he did was to ‘‘direct the Trial Exam- 
iner’s attention to’’ thirty provisions of the Constitution, 
By-laws and General Laws of the ITU, and of the Consti- 
tution and By-laws of Local No. 37 (J. A. 88-91). Among 
them he included Article XIV of the General Laws which 
reads: ‘‘In circumstances in which the enforcement or 
observance of provisions of the General Laws would be 
contrary to public law, they are suspended so long as such 
public law remains in effect.’’ (J. A. 91; 9, ftn. 8) He also 
“‘directed the Trial Examiner’s attention to’’ various por- 
tions of the agreement, including the recognition clause, 
the ‘‘Causes for Discharge’’ section, and the ‘‘Bulletin 
Board”’ provision (J. A. 88), none of which are even 
discussed by the Board. ‘‘Directing attention to’’ is not 
‘citing and relying on’’, and cannot frame an issue for 
litigation. 

It appears evident that the Board intends that those 
provisions of the General Laws ‘“‘cited and relied on’’ 
(‘‘directed attention to’’) by the General Counsel shall con- 
stitute the minimum list of the General Laws to be specified 
under its Order, with the unveiling of its full scope re- 


20 


served to a possible contempt stage. The parties are there- 
fore to specify Article 1, Section 13 (J.A. 90), which re- 
quires that apprentices complete a course of Lessons in 
Printing. As recently as December, 1957, the Board ex- 
amined these apprentice provisions and found them to be 
lawful. Matter of Kansas City Star, 119 NLRB 972, 973, 
989-990. Under what section of the Act is it unlawful for 
employers, or unions, to require that apprentices master 
their trade? What does the Board propose to substitute 
for these Lessons in Printing, which, prepared and dis- 
tributed by the ITU, are about the only feasible method 
of learning the craft? The list includes Article II, Sec- 
tion 3, (id.) which provides that the laws of the ITU are 
not to be subject to arbitration. What section of the 
statute directs what the parties to a collective agreement 
shall or shall not arbitrate? The list would include Article 
V, Sections 1 and 11, (id.) dealing with the duties and 
union membership of foremen. As we read the Board’s 
opinion, these provisions are entirely lawful, subject only 
to the impossible condition that the foreman be notified 
which of the General Laws bind him and which do not. 
The Board’s list would inelude Article VII, Section 3 (2d.) 
which prohibits piece or bonus scales, but the Board has 
failed to explain why the effort of a union to eliminate piece 
work is contrary to the Act. It would outlaw Article VII, 
Section 4 (id.) which states that members shall not engage 
in ‘‘speed, record or other contests.”? Does the Board 
seriously contend that the Act requires union members to 
engage in such contests? 

When representatives of the Board, and the Board it- 
self, cannot determine these issues, the parties should not 
be held to decide them correctly under penalty of con- 
tempt. The Board’s order is tantamount to the statement, 
‘‘Tell us what you’re doing that’s unlawful and stop it.’’ 

Of necessity, every collective agreement will contain un- 
certainties; this is the whole purpose of including provi- 
sions for arbitration.” The interpretation, application and 


7 Por an excellent statement of the reasons why collective agreements neces- 
sarily contain large areas of ambiguity and uncertainty, see Cox, Reflections 
on Labor Arbitration, 72 Harv. L. BR. 1490, 1491 (June, 1959). 
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i enforcement of agreements is not a function of the Board. 
' NLRB v. American National Insurance Co., 343 U. 8. 395, 
404 (1952) ; Independent Petroleum Workers v. Esso Stand- 
ard Oil Co., 235 F. 2d 401, 403-404 (CA3, 1956); Ass’n of 
Westinghouse Salaried Employees v. Westinghouse Electric 
Corp., 348 U. S. 487, 448, ftn. 2 (1954); Timken Roller 
Bearing Co. v. NLRB, 161 F. 2d 949, 954 (CA6, 1947); 
NLBB v. Standard Oil Co., 196 F. 2d 892, 894 (CA6, 1952). 
The Board concedes as much. In Matter of United Tele- 
phone Co. of the West, 112 NLRB 779 (1955), the Board 
stated that, 


‘¢. | . it [would] not effectuate the statutory policy 
... for the Board to assume the role of policing collec- 
tive contracts between employers and labor organiza- 
tions by attempting to decide whether disputes as to 
the meaning and administration of such contracts con- 
stitute unfair labor practices under the <Act.’’ (at 
page 781). 


Here, although ‘‘we never had any trouble’’ (Tr. 452), the 
Board nonetheless finds illegality in an assumed employee 
uncertainty as to how problems which have not arisen 
might be resolved in the future. 


4. Mere “Uncertainty” Is Not Restraint or Coercion, or Discrimination. 


The Board finds the agreement here in question to vio- 
late Section 8 (a) (1) and 8 (a) (3) of the Act (J. A. 16), 
on the ground that it ‘‘interferes with, restrains or coerces’’ 
employees, or ‘‘discriminates’’ against them. Neither is 
true. 

To find ‘interference, restraint or coercion,’’ the Board 
must assume that employees and applicants for employ- 
ment, despite their knowledge that non-union employees 
have been and are employed, will carefully read the agree- 
ment in quest of further assurance and conclude—as they 
must and as the Board does—that the agreement is lawful 
on its face and affirmatively guarantees non-discriminatory 
hiring practices. But even this does not provide for the 
putative coercee the blissful freedom from any subjective 
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apprehension which the Board has created as a statutory 
objective. He will, since the Board assigns to him a rare 
obtuseness or a cynical skepticism, disregard the plain 
meaning of the ‘‘not in conflict with law or this contract”’ 
proviso of Section 24(¢), and sedulously seek out and read 
a copy of the ITU General Laws, except, of course, Article 
XIV. Such a reading will inevitably persuade him to the 
absurd conclusion that given a future possible opportunity 
(and contrary to actual past conduct, explicit contractual 
commitment and the normal desire of normal citizens to 
act lawfully) the parties would unlawfully apply one or 
another of the ITU General Laws and thereby prejudice 
his rights. At this point he is ripe to be ‘‘interfered with, 
restrained, and coerced.’’ This, we say, is administrative 
adjudication run dangerously rampant; an offensively mis- 
chievous flight from reality that requires unqualified judi- 
cial condemnation. A ‘‘finding cannot rest merely upon 
guess, suspicion or speculation predicated upon inferences 
arising from widely separated and inconsequential inci- 
dents.”” NLRB v. P. R. Mallory & Co., 237 F. 2d 487, 444 
(CAT, 1956); NLRB v. Thomas Rigging Co., 211 F. 2d 153, 
158 (CA9, 1954). 

The: correct rule, we believe, was stated in Matter of 
Kansas City Star, 119 NLRB 972, where the Board took no 
issue with the statement of the Trial Examiner in dealing 
with a substantially identical agreement, 


‘““T do not believe the facts would warrant a finding 
that the contract, standing alone, is illegal. The con- 
tract itself contains no language conditioning employ- 
ment on union membership; it defines journeymen in 
non-discriminatory terms; the incorporation by refer- 
ence of ITU laws is restricted to those ‘not in conflict 
with law or this contract’; and the laws themselves 
suspend the operation of any of its provisions where 
they may be illegal. In these circumstances, I con- 
sider inappropriate the cases cited by the General 
Counsel, such as City Window Cleaning Co., 114 NLRB 
906, and others like it, holding that ‘savings clauses’ 
do not neutralize the unlawful character of illegal 
union-security provisions that are expressed in a con- 
tract. For here no such provisions are expressed, nor 
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are they reasonably to be implied from the character 
of the incorporation by reference.’’ (Id. at 986.) 


The Board merely cites as authority cases holding 
that where a contract is illegal on its face, ‘‘savings 
clauses’’ will not cure them (J. A. 9). Red Star Express 
Lines v. NERB, 196 F. 2d 78 (CA 2, 1952); NDRB v. 
Gaynor News Co., 197 F. 2d 719 (CA 2, 1952), aff’d 347 
U.S. 17 (1954); NLRB v. Gottfried Baking Co., 210 F.2d 
772 (CA 2, 1954). These cases are not even authority 
for the proposition for which the Board cites them, for 
in each of these cases, the invalid union-security provi- 
sions had been carried over from previous agreements 
executed prior to enactment of the Act. Thus, in Red 
Star, the Court stated the question to be whether a sav- 
ings clause would ‘‘have the effect of preventing the coer- 
cion that would otherwise follow the renewal of the earlier 
agreements’’ (at page 81; in that case the savings clause 
had not even been communicated to the employees). In 
this case, it is clear that there was no earlier agreement 
unlawful on its face. (GC Ex. 17). In any ease, since 
the agreement here is valid on its face, there is no need 
for a savings clause, nor is one contained in the agree- 
ment. Mere speculation concerning legality is not ‘‘re- 
straint or coercion’’. Cf. Drivers Local 639 v. NLRB, 
App. D.C. : F. 2d , 43 LRRM 2156, (CADC, 
1958), cert. granted, 359 U.S. 965 (April 20, 1959). 

"The Board has itself held that in representation cases, an agreement 
cannot be impeached by extrinsic evidence such as a union’s constitution and 
by-laws ‘‘attached to the contract and distributed by the Employer to em- 
ployees as a single document.’’? Matter of American Dyewood Co., 99 NLRB 
78, 79; Matter of New Orleans Laundry, Inc., 100 NLRB 966, 967-68; Matter 
of Keystone Coat, Apron and Towel Supply Co., 121 NLRB No. 25. In 
Matter of Zangerle Peterson Co., 123 NLRB No. 129 (May 8, 1959), the 
Board held that a provision requiring employees to maintain union member- 
ship as a condition of employment ‘‘in accordance with the union’s constitu- 
tion and by-laws’’ did not invalidate the agreement ‘‘where, as here, its con- 
formity with the Act is evident when read, as it must be, in its entirety.’’ 
The Board’s reliance on Philadelphia Iron Works, Inc. v. NLEB, 211 F. 2d 
937 (CA, 1954) is surprising. In that case no savings clause was involved, 
so that question was not present; in any event, the agreement did not contain 
a ‘‘not in conflict with law’’ provision and there was no union rule equivalent 
to Article XIV here. Hence the Board was able, as it is not here, to find 
the agreement invalid on its face. ‘‘Savings clauses’’ have been held lawful. 
NLEB v. Rockaway News, 345 U.S. 71, 78-79 (1953); Fentress Coal g Coke 
Co. v. Lewis, 264 F. 2d 134 (CA6, March 9, 1959), 160 F. Supp. 221 (M.D., 


Tenn., 1958); Lewis v. Hixon et al, F. Supp. » 44 LRRM 2302 
(W.D. Ark., June 11, 1959). 
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Nor did this agreement violate Section 8 (a) (3). No 
agreement can ‘‘discriminate’’. It is true that there can 
be ‘‘discrimination’’ under, or pursuant to, a contract; just 
as there can be in the absence of an agreement. Here it is 
conceded that hiring had been non-discriminatory. The 
Board reasons (J. A. 13) that the contract provisions ‘‘are 
unlawful, notwithstanding the fact that they may not have 
been applied or enforced in every instance’’. But ‘‘there 
is no surer way to find out what parties meant than to see 
what they have done’’. Brooklyn Life Insurance Co. v. 
Dutcher, 95 U. S. 269, 274 (1877) ; ‘‘the practical interpre- 
tation of a contract by the parties to it ... is deemed of 
great, if not controlling, influence’. Old Colony Trust Co. 
v. Omaha, 230 U. S. 100, 118 (1912). To this the Board 
replies that ‘‘there was a shortage of qualified workers in 
the area’’ (J. A. 13), which merely suggests an innuendo 
that the parties probably would have acted illegally under 
different circumstances, or that if they observed the stat- 
ute, they did so for the wrong reasons. ‘‘Courts follow 
the interpretation of the parties as to the meaning of con- 
tracts.’? Restatement, Contracts, Sec. 235(a) (e). 

The Board takes the position that the problem of analyz- 
ing ‘‘the terms of their agreement”’ is one ‘‘As between the 
Employer and the Union on the one hand and the employees 
on the other ...’’ (J. A. 12-13). This neglects the source 
of the difficulty. The Employer, the Union and the em- 
ployees have been quite content with their agreement. A 
third party—the Board—has intruded itself. Contrary to 
all record evidence, it speculates that the parties intended 
that the contract be unlawfully applied, though this has 
not occurred, but has stopped short of saying under what 
circumstances this might occur. This is quite understand- 
able, for a treatise would be quite insufficient to cover the 
myriad circumstances under which each General Law might 
be, or might not be, lawfully applied. This is, of necessity, 
the dead end to which this speculation leads. It would be 
bad enough if the Board here had undertaken this task, 
and had spelled out with particularity what conduct of the 
parties under this agreement might be unlawful. Here 
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they have sloughed off even the task of guessing and have 
adjured the parties to “analyze the terms of their agree- 
ment’’, to surmise how it might be unlawfully applied, 
with the gratifying reassurance that if those guesses coin- 
cide with those of the Board, contempt action may be 
avoided. 

Essentially, our position is that the explicit language of 
Sections 2(a), 2(b) and 24(c) of the agreement constitute 
fair notice to all applicants for employment, all employees, 
the Board, and the world at large, that union membership 
or non-membership is not to be a condition of employment, 
that this declaration specifically overrides any provisions 
of the General Laws inconsistent therewith, that there is 
no more uncertainty about this than necessarily flows from 
the administration of a complex statute and the fluctuating 
decisions thereunder, and that these provisions expressly 
negative both ‘‘restraint and coercion’’ and ‘‘discrimina- 
tion’’. 

“There must be a limit to the amount of strain the Board 
can place upon threadbare testimony.’’ Miller Mfg. Co. v. 
NLBB, 265 F. 2d 225, 226 (CA 7, April 9, 1959). Universal 
Camera Corp. v. NLRB, 340 U.S. 474 (1951). ‘‘Requiring 
the Board to rest its rulings upon facts, not inferences, 
conjectures, imponderables, and presumed expertness will 
correct abuses under the Act.’’ Legislative History of the 
Labor-Management Relations Act, 1947, v. 1, p. 332; 
H. Rept. 245 on H. R. 3020, 80th Cong., Ist Sess., p. 41. 

The Board argues that since the agreement provides 
that ‘‘The laws of the (ITU) shall not be subject to arbitra- 
tion’’, the contention that the contracting parties could 
question the effectiveness of any of the General Laws is 
‘without merit’? (J. A. 10; footnote 12). It has been, 
and continues to be, the position of the ITU that, while 
arbitrators are not to decide what the laws of the ITU 
provide (an internal union matter reserved to it, we feel, 
by the proviso to Section 8 (b) (1) (A) of the Act), they 
are empowered to decide whether or not a particular gen- 
eral law has application to a certain state of facts. The 
President of the ITU so testified in the New York Mailers’ 
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ease (supra, p.18). And the uncontradicted testimony here 
is that the petitioner consults with its attorney if there is 
‘the slightest doubt’? (Tr. 452) and that the “record of 
the union has been such that we never had any trouble”’ 
(id). The arbitration provision of the agreement (Section 
93; J. A. 159) calls for arbitration of “any dispute . 
regarding . . . the interpretation of any provision of this 
agreement’’. The Board is thus, in effect, saying that if 
a situation arose where the application of a general law 
would require an unlawful result, Local 37, despite the 
language of the agreement, the provisions of the General 
Laws, and the language of the approval clause of the 
agreement, would insist that it be applied, and would not 
even arbitrate the question, although in over four years 
no such circumstance has arisen. This forecast is totally 
without substance. When and if such a situation arises, 
the parties should be allowed to determine, without the 
surmises of the Board, whether the question may be 
arbitrated, if that proves to be necessary, and with what 
results. The parties should, at least, be afforded an oppor- 
tunity to interpret their own agreement in the first in- 
stance, free from an erroneous construction by the Board 
of its meaning. 
The correct rule is stated in 6 Corbin, Contracts, sec. 
1533 (pp. 1054-55) that 
“If the bargain is one that is capable of being per- 
formed lawfully the court will not assume a purpose 


to perform it in an unlawful manner; proof of such a 
purpose would have to be made.’ 


And, in the 1958 Supplement at page 153, 


“Of course, the presumption is that purposes are 
lawful, and the contract will be enforced unless the 
defendant asserts and proves the contrary.’’ 


The inability of the Board to state with clarity which 
of the “laws are valid, and which invalid’’, and its remis- 
sion of this problem to the contracting parties, (and ulti- 
mately to this Court in contempt proceedings) stems di- 
rectly from the speculative nature of its findings. There 
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is no evidence that any General Law has been illegally 
applied. The Board, therefore, can only conjecture that 
this might occur in the future; but, since an infinite variety 
of fact situations can be presented under a collective agree- 
ment, it cannot say, any more than can the parties, how 
or where. 

On the record, we suggest it is quite clear that ‘‘The 
whole contract shows respect for the law and not defiance of 
it’’. NLRB v. Rockaway News Co., 345 U.S. 71, 78 (1953). 
“There is no reason apparent why terms should be implied 
by some outside authority to take the place of legal terms 
collectively bargained’’ (id. at 79). These are ‘‘prac- 
tical working arrangements frequently drawn by laymen 
unschooled in the niceties of legal draftsmanship. Where, 
as here, such a contract exhibits substantial compliance 
with the statute we cannot hold the union security clause 
to be void’’. NLRB v. Electrical Workers, 203 F. 2d 673, 
676 (CA3, 1953). The good faith of the parties is not 
attacked; the contract is concededly valid on its face; con- 
duct pursuant to it has been admittedly lawful. The Board 
‘‘has no general commission to police collective bargaining 
agreements and strike down contractual provisions in 
which there is no element of an unfair labor practice’’ 
Local 1976, Carpenters v. NLRB 357 U. 8. 93, 108 (1958) ; 
‘“‘mere execution is not... prima facie evidence ...’’ (id.) 

Entirely lacking here is any evidence to show a know- 
ingly unlawful motive to achieve discrimination on the 
part of the petitioner in entering into this agreement. Such 
findings are required to sustain a conclusion that Section 
8 (a) (3) has been violated. Radio Officers v. NLRB, 347 
U. 8.17, 42-44 (1954) ; NLRB v. Ford Radio é Mica Corp., 
258 F. 2d 457, 461 (CA2, 1958) ; NLRB v. Kaiser Aluminum 
& Chemical Corp., 217 F. 2d 366, 368 (CA9, 1954). Indeed, 
in NLRB v. Business Machines & Office Appliance Confer- 
ence Board, 228 F. 2d 553 (CA2, 1955), Judge Learned Hand 
specifically called the Board’s attention (at page 561) to 
its mis-reading of Radio Officers. The lesson has not taken 
hold. Here the record shows nothing more than the nego- 
tiation in good faith of a collective agreement, with the 
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petitioner carefully seeking assurances from the Union 
that it was intended that the agreement would be lawfully 
applied (J. A. 124-125). There is not a scintilla of evi- 
dence that the petitioner desired, or sought, to achieve a 
discriminatory purpose, nor are there any facts from which 
such a motive may be inferred. Compare the summary 
treatment of this problem at J. A. 12, footnote 16. Cf. 
Local 553, Teamsters v. NLRB, 266 F. 2d 552, 554 (CA 2, 
May 14, 1959). 


B. The foreman issue, 


There is no clause in the agreement requiring that the 
foreman be a member of the ITU; this was not included 
because of the legal doubts of the parties (J. A. 124).° The 
Board, again pursuant to its view that what is excluded 
is in' fact incorporated by reference, concludes that this 
“cannot negate the requirement of those provisions (of the 
General ere) that the foreman must be a union member’”’ 
(J. A. 15, ftn. 22). The Board then finds that the Respond- 
ent is obligated ‘‘to delegate to such foreman complete 
authority to hire and discharge employees, and the fore- 
man, in turn, is obligated to abide by the Union’s laws 
which require that only Union members be employed’’ 
(J. A. 16). This leads to the conclusion that the Respond- 
ent “agreed in effect to operate under an illegal closed 
shop hiring arrangement’’ (id.) and ‘‘clearly delegated to 
the Union complete unilateral control over the hiring 
process’’, which is bad because it is ‘‘an inherent and un- 
lawful encouragement of Union membership’’ (id.). This 
is partly because ‘‘These provisions (of the ITU General 
Laws) indicate that the Union could proceed against any 
foreman who employed nonmembers’’ (J. A. 15). 

The fallacies in these statements are patent. First 
let us look at the facts. Larson, the foreman, was a 
Union member (J. A. 36). It is conceded that he hired 
nonunion men (J. A. 13). There is no evidence (and how 
the Board would have pounced on it if there were!) that 


°’ We think that these doubts were unfounded. These clauses were squarely 
held to be lawful in Evans v. ITU, 81 F. Supp. 675, 683-685 (1948); Matter 
of ITU, 86 NLEB 951, 1014. 
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the petitioner or the Union even remonstrated with him 
about this, let alone proceeded against him. Thus, the 
facts make it entirely clear that the foreman is not bound 
by the Union’s rules to hire only union members, that this 
is not “in effect’? a closed shop arrangement, and that the 
petitioner has not delegated to the Union complete uni- 
lateral control over the hiring process.”® 

Specific action has been taken by the ITU to make clear 
to those of its members who are foremen that they are not 
required, or expected, to discriminate in hire. In Evans v. 
ITU, supra, at page 683, the Court noted that the ITU had 


In R. D. Leiter, The Foreman in Industrial Relations, 57-60 (1948) it is 
pointed out in discussing foremen in the printing trades, 


‘¢Phe unions invariably recognize that foremen are representatives of 
management. They are employed to direct the operations and supervise 
the men. The employer is in no way restricted in the hiring or firing of 
his foremen. The union has never considered the dismissal of a foreman 
as subject to the grievance procedure. This means that the foreman 
cannot depend on seniority and upon union protection for tenure of 
employment. He must continue to perform his duties in a manner satis- 
factory to the employer in order to keep his job, for the employer other- 
wise can replace him by another union member. Generally, the foreman 
js not answerable to the union for the carrying out of any of his func- 
tions, but if the union objects to any of his actions, the matter is taken 
up by the regular grievance machinery .. . The foreman stands between 
the union and management. He is bound to the union in that he must 
retain his union card to assure himself of a job in the event he is demoted. 
For many foremen are demoted. Demotions are fewer in the large news- 
paper establishments where foremen are selected from among the assistant 
foremen and their qualities and aptitudes are known to higher manage- 
ment, than in other branches of the industry. During the war, turnover 
among foremen increased. ... Only a handful of foremen think in terms 
of insurance benefits. They know the viewpoints of both employers and 
employees, and can interpret the position of one to the other. Although 
the union has control over the foreman, and requires him to retain his 
membership, yet it does almost nothing for him while he is a foreman. 
Though occasionally some locals set a foreman scale in the contract, most 
of the locals fix only a minimum wage for him, which is slightly above 
that of journeymen. The foreman, however, bargains individually with 
the employer for his wages. The foreman also takes part in the first step 
of the grievance machinery as the representative of the employer.’’ 


And, in How Collective Bargaining Works, Twentieth Century Fund, (1942) 
at page 147, it is noted that it is, 


“¢elearly recognized that (in the printing trades) the foreman’s first 
responsibility is to management. His duty to the union is to administer 
the agreement fairly in the plant. There are advantages in this system 
jn that the foreman, necessarily a skilled man, is thoroughly acquainted 
with the union agreement and rules. He is in a good position, therefore, 
to interpret the union’s position to management and vice versa.’’ 


And see Barnett, op. cit. supra, n. 5 at page 296, and Matter of International 
Typographical Union, 86 NLRB 951, 1019-1020, enf’d American Newspaper 
Publishers Ass’n Vv. NLEB, 193 F. 2d 782 (CA7, 1951). 


1 See also Matter of ITU, 86 NLEB at p. 1020, ftn. 60. 
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issued instructions that a then-existing oath of member- 
ship which, it was claimed, required foremen to prefer 
Union members in hiring, had been abrogated." Article 
XII, Section 1 of the Constitution has since been amended 
to eliminate this requirement entirely; in any event, such 
an oath could have no application in an industry affecting 
commerce because of the ‘‘not in conflict with law’’ pro- 
viso and Article XIV of the General Laws. 

The Board’s reports are full of cases where non-union 
foremen have been found guilty of actual discrimination 
against union members. One will search the reports in 
vain for any criticism of the frequent employer practice of 
hiring nonunion foremen, nor has the Board ever asserted 
a power to require that an employer replace such a fore- 
man with an appropriately neutral foreman. Since non- 
union foremen may discriminate against union members, 
and union foremen against nonunion men, the logical con- 
clusion is that the employer cannot have a foreman. But 
this apparent dilemma is entirely contrived; the answer lies 
in assuming that foremen, union or nonunion, will obey 
the law, as Foreman Larson here concededly did, and not 
assume that the potentiality of discrimination is equal to 
its presence. The ‘law will never presume that parties 
intend to violate its precepts ...’’? Owings v. Hull, 9 Pet. 
607, 628 (1835), Cincinnati N. 0. & T. P. Rwy. Co. v. Rankin, 
241 U. S. 319, 327 (1916). ‘‘The burden of showing il- 
legality is upon the party asserting it and it is not suffi- 
cient merely to create confusion and suggest doubts as to 
legality’? Palmer v. Chamberlin, 191 F. 2d 532, 539 (C.A5, 
1951); Korbly v. Springfield Institution for Savings, 245 
U.S. 330, 336 (1917) ; Bank of Kentucky v. Adams Express 
Co., 93 U. S. 174, 181 (1876); Thornton v. Bank of Wash- 
ington, 3 Pet. 36, 42; Clews v. Jamieson, 182 U.S. 461, 
488-491 (1901). 

The Board cannot forbid the petitioner to have a union 
foreman, since it may discriminate as it chooses in that 
respect,” and it lacks power to instruct the petitioner how 


2 Section 2(3), 14(a) of the Act, 29 U. S. C. sec. 152 (3), 164 (a); Evans 
v. ITU, (D. C. Ind.) 81 F. Supp. 675, 683 et seq.; Bull S. S. Co. v. National 
Marine Engineers Beneficial Ass’n, 250 FP. 24 332, 339, ftn. 9 (CA 2, 1957). 
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' it shall delegate its power over hire. The Board’s theory 
_ that a foreman who is a union member is necessarily under 
the union’s direction, and will act illegally on its induce- 
ment was repudiated by this Court in Carpenters District 
Council v. NLRB, F.2d =, 44 LRRM 2457 (CADC, 
. July 9, 1959). There, a union foreman had been given 
specific instructions by a union business agent with respect 
' to working on non-labelled products, and this Court held 
| that he was nonetheless a management representative and 
' that it could not be assumed that he would ignore his role 
as a representative of the employer. Since here the Board 
| has inferred, rather than found, union inducement of the 
foreman, this case requires, a fortiori, the conclusion of the 
_ Carpenters’ case. The Board’s proposed remedy points 
up the absurdity of its reasoning. Paragraph l(c) of 
the Order directs the petitioner to set aside any con- 
tract provisions requiring the foreman to be a union 
' member ‘‘unless and until said foremen have been directly 
‘ informed by the above-named Union that they are not 
obligated to comply with specified provisions of the... 
' General Laws ... or Local 37 Constitution and By-laws 
| ealling for closed shop or union preferential hiring.’’ (J. A. 
26) The petitioner, as a condition of maintaining a valid 
: contract, must therefore await the action of a third party, 
' Local 37, the nature of which action is not set forth in the 
Board’s order, with reference (among others) to a docu- 
’ ment (the Local 37 Constitution and By-laws) which is not 
even mentioned in the complaint. The result would be 
' that the foreman would continue to be a union member, 
' and would continue to hire and fire, with precisely the 
same potential for discrimination. The short answer to 
this is that the employer is always in a position where he 
i may discriminate, and that being in such a position is not 
a violation of the law, at least until something further 
happens. 

The Board reasons, as it so frequently does, that ‘‘Such 
an arrangement constitutes an inherent and unlawful en- 
couragement of Union membership, unless. ..’’, (J. A. 16) 
- relying on Radio Officers v. NLRB, 347 U. 8. 17 (1954). 
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There ‘is nothing unlawful about arrangements which en- 
courage union membership. In Radio Offivers (at page 42) 
the Court pointed out with explicitness that, 


‘The unfair labor practice is for an employer to 
encourage or discourage membership by means of dis- 
crimination. Thus this section does not outlaw all 
encouragement or discouragement of membership in 
labor organizations; only such as is accomplished by 
discrimination is prohibited . . . The relevance of the 
motivation of the employer in such discrimination has 
been consistently recognized .. .”’ 


And Mr. Justice Frankfurter was careful to point out that, 
even in instances in which an intent to discriminate might 
be inferred ‘‘that should not obscure the fact that this 
inference may be bolstered or rebutted by other evidence 
which may be adduced .. .’”’ (at page 56). It is entirely 
clear that in this industry the union membership of fore- 
men is based on entirely legitimate economic considera- 
tions. Evans v. ITU, 81 F. Supp. 675, 685 (1948). And 
what remedy will the Board devise to deal with the situa- 
tion where a nonunion foreman has been found guilty of 
actual (not potential) discrimination, but is still retained 
in employment, since we, of course, assume that the Board 
is quite as eager to prevent discrimination against union 
members as against nonunion men? 

Bven if these provisions of the General Laws had the 
sweep which the Board erroneously attributes to them, 
they would still be lawful. An agreement delegating to a 
union ‘exclusive control over hire is not per se unlawful. 
NLRB v. Swinerton & Walberg Co., 202 F. 2d 511, 514, 
(CAY, 1953), cert. den. 346 U. S. 814; NLRB v. Int’! Ass’n 
of Heat & Frost Insulators, 261 F. 2d 347, 350 (CA1, 1958) ; 
NLRB vy. Philadelphia Iron Works, Inc., 211 F. 2d 937, 
943 (CA3, 1954); Hichleay Corp. v. NLRB, 206 F. 2d 799, 
803 (CA3, 1953); NLRB v. F. H. McGraw & Co., 206 F. 
2a 635, 641 (CA6, 1953) ; Del E. Webb Construction Co. v. 
NLRB, 196 F. 2d 841, 845 (CA8, 1952). 
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C. The “dues and assessments” issue. 


The Board finds that for a period of eight years ‘‘five 
nonunion men have been employed’”’ (J. A. 13), obviously 
without paying union dues and assessments, but concludes 
that ‘‘the payment of such dues and assessments have been 
made a condition of employment”’ (J. A. 14). The manner 
in which facts are disregarded to achieve this result fur- 
ther points up the illogic of the Board’s techniques. 

There is nothing in the agreement which relates to the 
payment of dues or assessments. There is no check-off 
provision. The record is entirely clear that dues and as- 
‘sessments were paid directly to union officials, with no 
participation by the petitioner (J. A. 76, 92, 93, 126-127). 
There is nothing in the General Laws which relates to the 
: payment of dues and assessments. Hence, even the mythical 
‘employee whom we have endowed with all the nit-picking 
ieapacity of excessively zealous attorneys could not con- 
clude that he was required to pay dues and assessments. 
‘And the facts show that the employees understood this. 

As we have pointed out (supra, pp. 16-26), the Board 
made no finding that the agreement here in question re- 
quired union membership as a condition of employment. 
The furthest it was willing to go was to say that some em- 
‘ployees might be unsure about it. But in dealing with the 
dues and assessments issue the Board assumes, sub silentio, 
that it has made this obviously critical finding. The 
parties, by failing to include in their agreement any pro- 
vision which, directly or indirectly, calls for the payment 
of dues or assessments, made it quite clear that this is 
‘not a condition of employment, and the Board’s specula- 
_ tions as to how some too-clever or moronic employee might 
‘read it can hardly override the clearly expressed intent 
of those who wrote it. 

Manifestly, if an unfair labor practice can be created by 
‘an erroneous interpretation by the Board of clear language 
iof a collective agreement (with the awesome penalties 
:which the Board in consequence imposes), collective bar- 
igaining henceforth will be conducted at the peril of the 
‘parties. But the preamble of the Act is quite specific in 
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noting that it is the policy of the United States to encour- 
age the practice and procedure of collective bargaining. 
See also Local 24 v. Oliver, 358 U.S. 283, 295 (1959). This 
aim should not be frustrated by allowing the Board to pile 
one inference on another in a series of surmises drawn from 
the air to invalidate lawful agreements. Tot v. United 
States, 319 U. S. 463, 467-468 (1943) ; Interlake Iron Corp. 
vy. NLBB, 131 F. 2d 129, 183 (CA 7, 1942). 


Il. THE BOARD’S ORDER IS INVALID. 
A. The “specificity” issue. 

Section 1 (ce) of the Order requires the petitioner to 
cease'and desist from giving effect to any contract pro- 
vision requiring foremen to be union members ‘unless 
and until said foremen have been directly informed by 
the above-named union that they are not obligated to com- 
ply with specified provisions of the (ITU) General Laws 
or the said (Local 37) Constitution and By-laws calling 
for closed shop or union preferential hiring . . .” (Em- 
phasis supplied). Section 2 (a) requires the petitioner to 
“‘Specify, in the current contract with the above named 
union, that the provisions of the (ITU) General Laws which 
are found illegal herein are not incorporated therein, and 
eurrently operative’. Section 2 (b) requires the peti- 
tioner to ‘‘notify all composing room employees that they 
are not bound to follow specified provisions of the (ITU) 
General Laws which call for closed shop or union preferen- 
tial hiring. Such notice shall be in addition to that con- 
veyed by the posting of the notices specified in paragraph 
2 (e) of this Order”? (J. A. 25-26). 

It is clear that the petitioner is to accomplish this task un- 
der penalty of contempt with no guidance from the Board. 
In Alpert v. ITU, 161 F. Supp. 427 (D. C. Mass., 1958), 
for example, one of the General Laws most strenuously 
attacked was Article 1, Section 1, which provides that 
‘Local unions shall require applicants (for apprentice 
training) to furnish adequate evidence of the date of birth’’. 
This law, obviously designed to prevent the exploitation 
of child labor, is nowhere adverted to in this case. Will 
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the petitioner be in contempt if it fails to include that in 
its specifications? Should it be required to act at its peril? 
, As noted in Alpert v. ITU, supra, p. 18, when an effort 
; was made to accomplish this task, ‘‘the petitioner (the 
General Counsel) now objects to more than he did origin- 
ally ...’’ (in the complaint in that action; see page 432). 
See Appendix B, infra. There is thus the virtual certainty 
that no matter what the petitioner does, a contempt cita- 
i tion will follow. ‘‘... Congress did not contemplate that 
| the courts should, by contempt proceedings, try alleged 
: violations of the National Labor Relations Act not in con- 
troversy and not found by the Board... .’’ NDRB v. 
Express Publishing Co., 312 U. &. 426, 435 (1941). 

And what of the interest of Local 37, and of the ITU? 
Are their rights in an agreement to depend on the inter- 
| pretation placed by an employer on an ambiguous—one 
may say, wide-open—Board order? As we have shown, 
the General Laws of the ITU represent the accumulation 
of more than a century of union activity; bitter, costly 
; and prolonged strikes, for example, lie behind the provi- 
sions of Article XI, establishing a five-day week and an 
eight-hour day.’* And if other General Laws are rela- 
tively less important, they are all bench-marks in a century- 
old struggle to improve working conditions. Are employ- 
ers now to be given the protection of the courts, under the 
guise of enforcing a Board order, in eliminating such of 
them as they choose? We have insisted, and continue to 
: insist, that all the General Laws have a valid field of appli- 
| cation. We say that the great bulk of them can be prop- 
: erly applied under all circumstances. Even if we are in- 
' correct in this, we say that due process requires that we 
be told explicitly which of them are invalid and under what 
circumstances, and that it is for the Board and the courts— 
not employers—to make this determination. 

Under the Order here proposed by the Board, it is clear 
: that we could assert our lawful right to a judicial deter- 
; mination of these matters (if the petitioner, in our view, 
proposed to repudiate valid general laws) only by insisting 


13 See Barnett, op. cit. supra, n. 5 at pp. 105, 152-157, 341-345, 
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that they be retained and enforced. The petitioner is 
thereby placed between the Scylla of contempt action and 
the Charybdis of industrial strife, with complete disruption 
of what has been an amicable relationship (J. A. 33); and 
Local 37 and the ITU must run the hazard of a contempt 
action if their guesses concerning legality prove wrong. 
This the Board may not require. Int’l Brotherhood, etc. 
v. NDRB, App. D. C. , 262 F. 2d 456, 463 
(CADC, 1958) ; Lion Oil Co. v. NLRB, 245 F. 2d. 376, 380 
(CA 8, 1956); NIRB v. Local 369, 240 F. 2d. 539, 544-45 
(CA 3 en banc, 1956); NLRB v. Local 926, 267 F.2d 418, 
421 (CA 5, May 26, 1959); particularly in the absence 
of any finding of bad faith, NZRB v. Crompton- 
Highland Mills, Inc., 337 U. S. 217, 226-27 (1949); Hecht 
Co. v. Bowles, 321 U. S. 321, 325, (1944); Henderson v. 
Burd, 183 F. 2d 515 (CA 2, 1943); Note, The Permissible 
Scope of Statutory Injunctions, 54 Yale L. J. 141, 146. 
There is not in this case any nexus whatsoever between the 
unfair practices found—the discriminatory discharges— 
and the contract, and the Board has not found that this 
agreement was ‘‘a consequence of the unfair labor practices 
found by the Board or that they in themselves thwart any 
policy of the Act or that their cancellation (pro tanto) 
would in any way make the order to cease and desist the 
specified practices any more effective’. Consolidated Edi- 
son Co. v. NLRB, 305 U. S. 197, 236 (1938). 

The assumption that citizens will know the law (which 
the Board was not willing to indulge in its decision on the 
merits) has never been pushed to the extreme that they 
can be required to state it correctly under penalty of con- 
tempt. Cf. Lambert v. California, 355 U. S. 225, 228 (1957). 
‘““The dividing line between what is lawful and unlawful 
cannot be left to conjecture’’. Connally v. General Con- 
struction Co., 269 U. S. 385, 393 (1926); Swift & Co. v. 
U. S., 196 U. S. 375, 396 (1905) ; J. I. Case Co. v. NERB, 
321 U. S. 332, 341 (1944); Hartford-Empire Co. v. U. S., 
323 U. S. 386, 409 (1945); House Transfer & Storage Co. 
v. U.'S., 189 F. 2d 349 (CA 5, 1951). Specificity of court 
orders is ‘‘basic to correct judicial administration’’ (Eng- 


‘lish v. Cunningham, App. D. C. A F. 2d ; 
44 LRRM 2219, 2224 (CADC, June 10, 1959) and is re- 
quired by Rule 65 (d) of the Federal Rules of Civil Pro- 
cedure. ‘*... [W]e can hardly suppose that Congress in- 
tended that the Board should make or the court should 
enforce orders which could not appropriately be made in 
"judicial proceedings.’? NLRB v. Express Publishing Co., 
supra, at page 435. And the ITU and its local ‘‘having 
valuable and beneficial interests in the contract[s are] 
entitled to notice and hearing before they [can] be set 
aside” Consolidated Edison Co. v. NLRB, 305 U. S. 197, 
at 233 (1938). 

In Express Publishing, the Supreme Court reaffirmed the 
' principle enunciated by Justice Holmes that 
‘¢Twe] are bound by the first principles of justice not 
to sanction an order so vague as to put the whole con- 
duct of the defendant’s business at the peril of a sum- 
mons for contempt. We cannot issue a general injunc- 


tion against all possible breaches of the law.”’ Swift 
& Co. v. United States, 196 U.S. 375, 396 (1905). 


' Lack of specificity is, of course, identical with vagueness. 
- The order thus not only exceeds the Board’s power under 
the statute, but offends against the Due Process clause. 


B. The “Brown-Olds” remedy. 


Solely because the petitioner has entered into a collec- 
tive bargaining agreement in good faith, which the parties 
had, and have, every reason to believe was entirely lawful, 
the Board proposes in Section 2 (d) of its Order (J. A. 27) 
that the petitioner be required to return to its employees 
who are, or have been, members of the ITU, all dues and 
assessments which they have paid the Union since July, 
1956. We are informed that the sum involved is in ex- 
cess of fifty thousand dollars. 

“In English the order of the District Court left to future determination the 
specific acts required of respondents, The same vice is present in the order here, 
so that the same considerations of ‘‘proper judicial administration’’ militate 
against its adoption by this Court. The effect of the present order on the 
petitioner, moreover, is more serious than the order invalidated in English, 
for in that case the specific acts of compliance were at least spelled out by 


the monitors, while the present order requires petitioner and the intervenor 
to determine what constitutes compliance ‘‘at their peril.’’? (J.A. 12) 
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The great bulk of these dues and assessments were paid 
to provide pension and mortuary benefits to the members 
of the Union (J. A. 127), and therefore partake more of 
the character of insurance premiums than of union dues. 
The agreement contained no check-off provision, and the 
dues were paid directly to union officials (supra, p. 32). 
Persons who did not pay them went unmolested for years. 

A number of problems would be solved if employers, 
through court decrees, could be compelled to pay the dues 
and assessments of ITU members. It would eliminate a 
recurting source of controversy within the Union as to 
what their level should be, and the ITU could measurably 
broaden the scope of its activities if employers, rather 
than members, were required to bear the cost. The Board’s 
order has the additional advantage that the ITU could 
unilaterally determine the amount of the employer’s con- 
tribution. But, despite its obvious attractions, and con- 
trary to the immediate financial interest of certain of our 
members, we feel compelled to reject this proposed fringe 
benefit as utterly degrading. It rests on the false—even 
insulting—premise that trade union members are not free 
citizens, voluntarily exercising their right to associate 
for lawful purposes, and willing to bear the necessary costs, 
but craven serfs meekly paying dues only under an as- 
serted ‘‘restraint and coercion’? by employers and, pre- 
sumably, union officials. The ITU was not founded on, 
and has not survived over a century on, any such deformed 
judgment. 

It is our firm conviction that enforcement of this order 
would clearly constitute an unjust enrichment of certain 
members of the ITU. This remedy, taking its name from 
Matter of Brown-Olds, 115 NLRB 594, is justified, it is 
invariably argued, by Virginia Electric & Power Co. v. 
NIRB, 314 U. S. 469 (1941); 319 U. S. 533 (1943). No 
such conclusion is warranted. In the initial years of the 
Wagner Act, the Board was faced with a series of cases, 
of which NLRB v. Pennsylvania Greyhound Lines, 303 
U. S. 261, 269 (1937) is representative, where employers 
set up company-dominated unions and bore all the expenses. 
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Manifestly, they felt that frustration of employee desires 
| warranted this outlay. When this device was outlawed, 
' more sophisticated strategems were adopted, among others 
| to set up a company union and then enter into a closed- 
' shop, check-off arrangement, thus compelling the employees 

to pay the costs of an organization formed in the employ- 

er’s interest. In Virginia Electric, (319 U.S., at page 540) 
: the Court held that an employer was not ‘‘free to fasten 
| firmly upon his employees the cost of maintaining an or- 

ganization by which he effectively defeats the free exer- 

cise of (the employees’) rights ...’’, and therefore held 

that the Board was justified in ordering refunded the 
amounts so exacted. 

In view of the fact that here five employees, for eight 

' years, refused to pay dues and assessments and were in 

no way molested in consequence, it is manifest that the 

employees here did not pay dues as a consequence of any 

‘“‘restraint and coercion’’. And the Board makes no such 

finding. Here (as in all similar cases involving this rem- 
; edy) it concludes that ‘‘by the unlawful provisions of the 

contract involved herein, the Respondent has unlawfully 
encouraged employees to join the Union, .. . thereby in- 
evitably coercing those employees to pay dues and assess- 
ments to the Union’? (J. A. 24). From a finding of 
: ‘encouragement’’, the Board leaps to ‘‘coercion’’, as if 
these terms were identical in meaning. ‘‘Encouraging”’ 
| union membership is an unfair labor practice only when 
accomplished, with that motive and intention, by ‘‘discrim- 
ination’’ pursuant to Section 8 (a) (3) of the Act. Radio 

Officers v. NLRB, supra, at pp. 42-44. Since ‘‘encourage- 
’ ment’’ is an unfair labor practice only when accomplished 
| by asingle prohibited means—‘‘ discrimination’ ’—it is clear 

on the face of the statute that ‘‘encouragement’’ does not 

‘tinterfere with, restrain or coerce’’ within the meaning of 
i Section 8 (a) (1), that these terms are not to be read as 

equivalent, and that a finding of ‘‘encouragement”’ does not 
| support a finding of Megercion”. Here there is no evidence 
| and no finding of ‘‘coercion’’; there is affirmative evidence 
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that the employees were free, and felt free, to do as they 
chose. 

Even if we assume the missing Board findings, the order 
is still not warranted. Unlike the situation in Virginia 
Electric, there was here no contractual compulsion to pay. 
More significantly, the employer received no benefit but 
the members did. It is not asserted that Local 37 has not 
effectively represented its members. The dues and assess- 
ments here collected were all used to further the interests 
of the employees, not to frustrate them. The employees 
have received, or will receive, a dollar’s worth of value 
for every dollar of dues and assessments paid. If the 
contract was illegal, the ITU, Local 37 and the employees 
who are the intended beneficiaries are in particeps criminis, 
for it was the members’ agents who negotiated the agree- 
ment, and they who ratified it. The record clearly indi- 
cates that many of the present members joined before 
1954, when the first agreement was consummated, and their 
membership therefore has no discernible relationship to 
the agreement. 

‘““The power to command affirmative action is remedial, 
not punitive.’ Consolidated Edison Co. v. NIRB, 305 
U. S. 197, 236; Republic Steel Corp. v. NLRB, 311 U. S. 
7, 12:(1940). It would be difficult to imagine a more clearly 
punitive, rather than remedial, sanction. The employer, 
who has received no benefit from the allegedly illegal pro- 
visions of the agreement, is directed to pay to union mem- 
bers monies which have never been in his possession, which 
he had no part in collecting, of which they received the full 
and entire benefit, the great bulk of which are paid for 
fraternal benefits and have nothing to do with the negotia- 
tion or administration of the assertedly illegal agreement. 
It would undoubtedly deter unfair labor practices on the 
part of newspaper publishers if they were also directed 
to pay their subscribers’ insurance premiums. ‘‘... only 
actual losses should be made good ...’’? Phelps-Dodge 
Corp. v. NLRB, 313 U. S. 177, 198 (1940); here the em- 
ployees have suffered no loss. 
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_ The demonstration in this case of the extreme lengths 
to which the NLRB is willing to push this in terrorem 
_ penalty warrants, we suggest, a re-examination of Local 
Lodge No. 1424 v. NLRB, App. D. C. , 264 F. 2d 
575, 582 (1959), cert. granted 360 U. S. 916 (June 22, 
1959). In NLRB v. Broderick Wood Products, 261 F.2d 
548 (CA 10, 1958), there was at least a showing of actual 
coercion, though we regard the result there as equally 
_ dubious. But to hold that, solely because some employees 
might be uncertain about the application of some pro- 
_ visions of a collective agreement, arrived at in good faith, 
_ to some hypothetical state of facts which has not yet arisen, 
_ they are entitled to a refund of dues and assessments paid, 
, pushes so far beyond the bounds of reasonableness that 
it warrants a critical analysis of the basis for the entire 
doctrine. We say that no valid foundation is to be found. 
This asserted remedy does not restore the situation ‘‘as 
it would have been had the unfair labor practice not oc- 
-eurred”, NLRB v. Waumbec Mills, 114 F. 2d 226, 234 
(C. A. 1, 1940). Nor can it ever. For, even if it be assumed 
_that the payments were solely the result of restraint and 
: coercion, the affected employees have in the interim received 
the benefits of the payments. To restore the situation, the 
_ value of these benefits should be deducted, just as moneys 
earned elsewhere are deducted from back pay awards. 
Phelps-Dodge v. NLRB, supra, at p. 198. But, absent a 
showing that moneys have been diverted to unauthorized 
or illegal ends, the benefits received will in every case be 
equal to the moneys paid in by such members. Hence, 
instead of restoring the situation, a new one is created 
In which certain members acquire the wind-fall of an unjust 
enrichment at the expense of employers or other union 
members. 

And even if this Court is unwilling to re-examine Local 
Lodge No. 1424, the Board may not apply ‘“‘a remedy it 
has worked out on the basis of its experience, without 
‘regard to circumstances which may make its application 
to a particular situation oppressive and therefore not cal- 
iculated to effectuate a policy of the Act’. NLRB v. Seven- 


42 


Up Bottling Co., 344 U.S. 344, 349 (1953) ; NLEB v. Mine 
Workers, 355 U.S. 458, 458 (1958). On the facts of this 
ease, the Board can show only that the parties entered 
into an agreement in good faith, that on its face the agree- 
ment showed an intention to comply with the law, that the 
worst that can be said of it is that it might in some cir- 
cumstances in the future be illegally applied, that it has 
in fact been lawfully applied, and that it has no provisions 
dealing with dues and assessments. In these circumstances, 
its application is oppressive and not caleulated to effec- 
tuate any policy of the Act. 


CONCLUSION 


For the reasons herein set forth, we respectfully request 
that the Board’s order be set aside in its entirety. 
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As now clarified in its Brief (pp. 18-19), the Board finds 
' the vice in the contract here under examination to lie in 
the fact that, 


‘‘Section 2 of the contract would advise him (an em- 
ployee) generally that he could work in the composing 
room as a journeyman or apprentice without regard 
to membership in the ITU, but he would learn upon 
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reading the Laws that he could not perform any spe- 
cific work in the composing room unless a union mem- 
ber.’? (At page 18, emphasis supplied). 


There is not a shred of evidence in the record to sup- 
port the view that this was the meaning given the agree- 
ment by the parties or anyone else; the contrary appears 
(see our principal brief, p. 4). Such a claim imputes to 
the parties either the grotesquely illogical intention that 
non-union men were to be hired in the composing room 
but were not to do any work there, or a deliberate inten- 
tion to mislead which is utterly unsupported. It amounts 
to no more than a strained and ill-advised literary exer- 
cise, contrary to the plain language of the agreement itself. 
No reasonable employee would so interpret it, particularly 
where non-union men had been hired and had performed 
specific work. 


Of necessity, this reading ignores the ‘‘not in conflict 
with law’’ proviso in § 24(c) of the agreement. It further 
ignores the fundamental rule that ‘‘a reference by the con- 
tracting parties to an extraneous writing for a particular 
purpose makes it a part of their agreement only for the 
purpose specified.”” Guerini Stone Co. v. P. J. Carlin Con- 
struction Co., 240 U.S. 264, 277 (1916); Cummings Con- 
struction Co. v. Marbeloid Co., 51 F. 2d 906, 908 (C.A. 3, 
1931); General Contracting Corp. v. United States, 70 F. 
2d 83, 85 (C.A. 4, 1934); Hill & Combs v. First National 
Bank, 139 F. 2d 740, 742 (C.A. 5, 1944); Southern Surety 
Co. v. Slayton, 41 F. 2d 693, 694 (C.A. 6, 1930) ; English v. 
Hetherington & Berner, 71 F. 2d 613, 616 (C.A. 7, 1934). 
Even if this proviso be treated as a savings clause, which 
it is not, the Supreme Court in NLRB v. Rockaway News 
Co., 345 U.S. 71, at page 78 pointed out, 

‘‘The second hurdle in the way of the Board’s posi- 
tion is that it ignores savings and separability clauses 


of the contract itself... We have never known that 
they are per se illegal.’’ 
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Since our principal brief was filed in this case, the 
Seventh Court of Appeals has shed additional light on 
this problem. In Lewis v. Quality Coal Co., F. 2d . 
44 LRRM 2704, decided August 18, 1959, that Court, had be- 
fore it a contract clause providing that, 


‘as a condition of employment all employees 
shall be, or become, members of the United Mine Work- 
ers of America, to the extent and in the manner per- 
mitted by law.. .’’ 


The Court held this provision to be lawful, carefully dis- 
tinguishing the line of cases dealing with ‘‘savings 
clauses,’’ herein relied on by the Board (Brief, p. 16). It 
held this was not a ‘‘savings clause,”’ noting that, 


“The qualified condition is expressed as one com- 
plete provision. Its application is not to be meas- 
ured by some standard found elsewhere in the con- 
tract... This is not the case of a provision illegal 
by its terms which must be sustained, if at all, by re- 
sort to some independent general savings clause. It 
is a case where the provision is qualified by its own 
terms so that it meets the test of legality.’’? (Jd., at 
p. 2706). 


The Court cited with approval Lewis v. Fentress Coal & 
‘Coke Co., 160 F. Supp. 521 (M.D. Tenn.), aff’d 264 F. 2d 
134 (C.A. 6, 1959). Accord: Lewis v. Hixson, 174 F. 
Supp. 241 (W.D. Ark., 1959). We suggest that the au- 
‘thority of these cases is controlling, for it can hardly be 
urged that clauses lawful on their face ‘‘discriminate”’ 
or ‘‘restrain or coerce”’ within the meaning of the Act. 
‘Nor can a significant distinction be drawn between the 
language ‘‘to the extent and in the manner permitted by 
law’? in those cases, and the phrase “not in conflict with 
law,’’ as used here. 


_ Perhaps the most significant omission in the Board’s 
| prief is its failure to mention or discuss the Board’s con- 
' elusion that the contract here can be read to be lawful 
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on its face (JA 12); a finding which should of itself be 
dispositive of this issue. As in its decision, the Board’s 
reliance continues to be placed on an assumed ‘‘uncer- 
tainty” in the agreement (Brief, pp. 17-19), a matter fully 
discussed at pp. 16-28 of our principal brief. 


The Board states (Brief, p. 17), 


‘‘Clearly, if this guarantee is to be meaningful, 
employers and unions must so word their collective 
bargaining agreements that employees will know with 
certainty if union membership is required to hold a 
job.”’ 


We assert that there is no authority which stretches the 
statute to this point. The most that has been held is that 
parties are under an obligation not to word their agree- 
ments so as to require discrimination. The parties are 
not under an obligation to assert repeatedly that they 
intend to obey the law as a condition of maintaining law- 
ful agreements; as we have pointed out (Int. Brief, p. 30), 
the presumption is that they will. The cases cited by the 
Board for this rule each involved contracts which, on 
their face, contained a requirement of discrimination. No 
court has thus far held that it is a condition of a lawful 
agreement that an express provision negativing discrimina- 
tion must be incorporated. The application of any such 
rule would automatically invalidate countless collective 
agreements, arrived at as here in complete good faith and 
with no unlawful intent. Even if this were a proper state- 
ment of the rule, Section 2 of the agreement is sufficient 
to meet it. 


The absence of any real evidence to sustain the Board’s 
findings is demonstrated by its statement (ftn. 10, p. 20) 
that, 


‘“‘The determination of the ITU and its affiliated 
locals to maintain closed shop conditions in the news- 
paper publishing industry is discussed fully by the 
Seventh Circuit in American Newspaper Publishers’ 
Ass’n v. NERB, 193 F. 2d 782.’’ 
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First of all, that this so-called ‘‘determination”’ underwent 
a substantial change as early as 1948 was recognized not 
only by Judge Swygert in Evans v. International Typo- 
graphical Union, 81 F. Supp. 675, at pp. 686-688 (D.C., 
Ind.), but also by the Trial Examiner in Matter of Inter- 
national Typographical Union, 86 NLRB 951, at pp. 1019- 
1020. Secondly, the Board’s reliance on events occurring 
some twelve years ago, upon the passage of a new, com- 
plex and unsettling statute, as a substitute for findings in 
this case, is revealing. An examination of that litigation 
will disclose that on a large number of issues the position 
of the General Counsel was repudiated (the legality of 
the foreman clauses, for example), and the position of the 
ITU was upheld. In any event, as we pointed out in our 
principal brief (ftn. 2, p. 12), the contract clauses here 
under attack survived that litigation, and at all times since 
have been in general use with the full knowledge of the 
Board and the General Counsel. 


Insofar as it may be felt that the cases now pending 
demonstrate a ‘‘determination”?’ of the ITU to retain closed 
shop agreements where they are lawful; that is, in enter- 
prises not affecting commerce and in Canada, 


go no farther, and that is th 
NLRB v. Rockaway 
79 (1953). 


The Board now relies on Mountain Pacific Chapter of the 
Associated General Contractors, 119 NLRB 883, to sustain 
its position, despite the refusal of the Ninth Court of Ap- 
peals to follow that holding, sub nom. NLRB v. Mountain 
Pacific Chapter, etc., F.2d ,44LRRM 2802, August 
28, 1959. The validity of that holding is now pending be- 
fore this Court in Local 357 y. NLBB, No. 14974; we fully 
adopt the persuasive arguments ably set forth by petitioner 
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in its principal and reply briefs in that case. But the at- 
tempted application of this doctrine to this case raises a 
grave problem. 


In its brief in the Local 357 case, the Board repeatedly 
asserts that Mountain Pacific has application only to agree- 
ments calling for hire exclusively through a union-controlled 
hiring-hall. Thus, it is stated (Resp. Brief, p. 11) that ‘‘... 
the Board’s findings and supporting rationale (in Mountain 
Pacific) are limited to exclusive hiring-hall agreements.”’ 
(Emphasis the Board’s). ‘‘We repeat, therefore, that the 
Board’s findings and supporting rationale are limited. to 
exclusive hiring-hall arrangements which do not contain the 
necessary safeguards.’’ (At page 41). ‘‘Because the dis- 
tinction between an exclusive hiring-hall contract and a 
non-exclusive hiring-hall contract is crucial in the case at 
bar...’ (Id.). The entire brief is directed at an asserted 
tendency of hiring halls to encourage union membership, 
arising from ‘‘the physical character and staffing of the 


hiring hall, its relationship to the union, and the unilateral 
and unfettered control of the union over the hall’s opera- 
tions”? (Brief, p. 22 and passim elsewhere). 


Here, the Board does not find that there is a hiring-hall, 
exclusive or otherwise. The agreement provides explicitly 
that ‘‘. .. only the foreman may employ and discharge”’ 
(JA 159). The Board finds that ‘‘It is thus clear that Re- 
spondent (petitioner) is obligated to delegate to such fore- 
man complete authority to hire and discharge employees 

_.? (JA 16). And see JA 26, 36 and 47. Since employ- 
ment in composing rooms is relatively stable, there is no 
economic purpose served by a hiring-hall, and they have 
never been used in the industry. Hence, none of the op- 
erative facts relied on by the Board in reaching its decision 
in Mountain Pacific are here present. 


We believe we can leave to this Court the appropriate 
characterization of the Board’s position in representing in 
the Local 357 case that M ountain Pacific is narrowly limited 
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to agreements providing for exclusive hiring-halls, and 
maintaining in this case that the rule is one of general 
application. 


The agreement involved in this case was entered into in 
May, 1956. Mountain Pacific was decided in December, 
1957. The Board therefore seeks to find that the petitioner 
violated the statute by failing to include in its agreement 
language of which the Board itself was unaware at the time 
the agreement was made. It is novel doctrine, indeed, that 
the legality of agreements can be made to turn on the 
failure to include language which was not, and could not 
have been, known to the parties when the agreement was 
drafted. It represents the final reductio ad absurdum of 
the thinking which so pervades this entire case; namely, 
that parties to collective agreements are endowed with a 
sufficient clairvoyance to anticipate all the situations which 
may arise under their agreement, to make adequate provi- 
sions for them, consistent with future holdings of the courts 
or the Board, and to foresee what new requirements the 
Board, in its insistent desire to supervise all collective bar- 
gaining everywhere, may devise. 


The Board attempts to meet the lack of specificity in 
its Order in two ways. First, it addresses itself to the 
‘‘onidance given petitioner and the union in this case, 
and other decisions of the Board and the courts .. .”’ 
(Brief, p. 35). Appendices A and B of our principal brief 
demonstrate at a glance the utter absence of any guidance 
to be found in those eases. Footnote 17 of the Board’s 
brief contains a veiled suggestion that the only laws in- 
tended to be reached are those stated at pp. 3-6 of its 
brief. If so, it is completely at variance with footnote 13 
of the opinion (JA 10), which expressly leaves the ques- 
tion open. It is also at variance with the second ground 
advanced; namely, that the Union’s plea in this respect 
‘‘ynderestimates the ingenuity of counsel’? (Jd.). This 
flattering suggestion is an insufficient answer to a real 
problem. Appendices A and B show that the Board, or 
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its agents, have given fourteen different, and largely con- 
flicting, answers to this question. The ‘‘ingenuity of 
counsel’’ must be addressed to satisfying the Board and its 
agents, and since they have supplied a multitude of an- 
swers, this is quite impossible. It is clear that here, as in 
Alpert v. ITU, (Int. Brief, pp. 18-19), the plea is one 
addressed to the ingenuity of this Court in contempt 
proceedings rather than to counsel. The ‘‘in any other 
manner”? formula in Par. I (d) of the order (JA 26) 
likewise would have the effect of making this Court ‘‘a 
labor court of first instance by virtue of its contempt 
powers”’ and is therefore improper. International Brother- 
hood of Teamsters v. NLRB, 262 F. 2d 456, 463 (CA DC, 
1958) ; Morrison-Knudsen v. NLRB, 44 LRRM 2680, 2681 
(CA 9, Aug., 1959). 


Our position is not that we are ‘‘unable to draft a lawful 
contract under the Act’’ (Resp. Brief, p. 34); we feel that 
we have done so, and some eleven years ago the courts, 
and subsequently agents of the Board, agreed that we 
had, Our plea is that we are unable to draft a contract 
under the Board’s strained view of what the Act requires, 
its constant intrusion into the realm of collective bargain- 
ing, its vague, inconsistent and unwarranted suspicions and 
speculations about the future intentions of the parties, 
and its distortions of the plain meaning of plain language. 
Should its order in this case be upheld, this will also be 
the fate of every other party to a collective agreement. 


GerHaRD Van ARKEL 

Henry Kaiser 

Grorce KavrMann 
Van Arkel and Kaiser 
1701 K Street, N. W. 
Washington 6, D.C . 

Attorneys for Intervenor 
Davi I. SaaPrmo 


Of Counsel 
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Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, stipulate and 
agree as follows with respect to the issues, dates for the 
filing of the briefs and joint appendix herein, and the 
contents of the joint appendix: 


I. Statement of the Issues 


It is the position of petitioner Honolulu Star-Bulletin 
and intervenor Honolulu Typographical Union +37 that 
the following issues are presented: 


1. Is there substantial evidence on the record considered 
as a whole to support the finding by the Board that two 
employees were discharged, one to encourage and the other 
to discourage union membership, in violation of Sections 
8 (a) (1) and (3) of the Act? 

2. Is the Decision and Order of the Board holding the 
collective bargaining contract illegal per se under Sections 
8 (a) (1) and (3) of the Labor-Management Relations Act 
of 1947 correct as a matter of law? 


3. Is the Order of the Board requiring the employer to 
reimburse its employees and former employees who paid 
dues and assessments to the union valid under Section 10 
(a) and 10 (c) of the Act in the circumstances of this case? 
Did the procedure followed by the Board with respect to 
this part of the Order violate the Due Process clause of the 
Fifth Amendment? 


4.\Is the Board’s Order with respect to the contract and 
the specification of the ITU General Laws valid under Sec- 
tions 10 (a), 10 (c) and provise to Section 8 (b) (1) (a) of 
the Act and the Due Process clause of the Fifth Amend- 
ment? 


It is the position of the National Labor Relations Board 
that the following issues are presented: 
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A. Whether the Board properly found that petitioner 
violated Section 8 (a) (1) and (3) of the Act by main- 
| taining a contract which required the employment of Union 
. IMemsers only, delegated to the Union complete unilateral 
: ecatrol over the hiring process, and made the payment of 
Union dues and assessments a condition of employment. 


B. Whether substantial evidence supports the Board’s 
| finding that petitioner discharged Employees Kenneth 
Tamanaha and Anthony Van Kralinger, Jr., in violation of 
' Section 8 (a) (3) and (1) of the Act. 


C. Whether the Board’s Order is valid and proper. 


II. The Contents of the Joint Appendix 


The portions of the record to be printed as a joint appen- 
dix shall consist of: 


a. This prehearing conference stipulation. 
b. Relevant docket entries. 


e. Decision and Order of the Board, dated March 26, 1959, 
and attached Intermediate Report. 


d. Such portions of the typewritten transcript and 
exhibits as the parties may hereafter designate. 


e. Such portions of the brief of the intervenors Honolulu 
: Typographical Union #37 and International Typograph- 
ical Union (AFL-CIO) before the Board as the parties may 
hereafter designate. Each party will bear the costs of 
printing what it designates. 


Petitioner will submit to the Court in lieu of printing 
| three copies of each of the following exhibits: 


1. Constitution and General Laws of International Typo- 
graphical Union. 

2. Constitution and By-Laws of Honolulu Typographical 
Union #37. 
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Any party and the Court, in the briefs, and at and 
following the hearing in the case, may refer to any portion 
of the original transcript of record or exhibits herein which 
has not been printed, or otherwise reproduced, it being 
understood that any portions of the record thus referred 
to will be printed in a supplemental joint appendix if the 
Court directs the same to be printed. 


III. Dates for Filing of Briefs, Designations, 
and Joint Appendix 


Petitioner will serve on respondent a designation of joint 
appendix by July 1, 1959, and respondent will serve a 
counterdesignation on petitioner within fifteen (15) days 
thereafter. Petitioner’s brief, intervenors’ brief and the 
printed joint appendix will be filed by August 5, 1959. 
Respondent’s brief will be filed by September 7, 1959. Any 
reply brief will be filed by September 21, 1959. 


Howotviu Srar-BULLETIN, 
Petitioner 


By Miron C. Denso 
1625 K Street, N. W. 
Washington 6, D. C. 


Honotutu TyrocrapuicaL Union + 37, 
Intervenor 


By Grorce KavrMANN 
Van Arkel and Kaiser 
1701 K Street, N. W. 
Washington 6, D. C. 


NationaL Lasor Rexations Boarp 


By Mazcer Matier-Prevost 
Assistant General Counsel 


123 NLRB No. 51 D-520 
Honolulu, T. H. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 37-CA-108 
Honotutu Srar-Buuzeriy, Lrpv. 
and 
Kenneto Tamanana, An Individual 


and 


- Honotutu TypocraPHicaL UNion No, 37, InreRnaTionaL 
TypocRaPHioaL Union, AFL-CIO, Party to the Contract 


Case No. 37-CA-109 
Honouutv Srar-Buiierin, Lr. 
and 
AwrHony Van Kratincsn, Jz., An Individual 
and 


Honoitutu TypocrapHican Union No. 37, INTERNATIONAL 
TypocRaPHica, Union, AFL-CIO, Party to the Contract 
Decision and Order 

On August 23, 1957, Trial Examiner Martin S. Bennett 
issued his Intermediate Report in the above-entitled pro- 
- ceeding, finding that the Respondent had engaged in and 
| was engaging in certain unfair labor practices and recom- 
mending that it cease and desist therefrom and take certain 
affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter exceptions to 
the Intermediate Report and briefs in support of such 
exceptions were filed by the Respondent, by the General 
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Counsel, and jointly by Honolulu Typographical Union No. 
37, and International Typographical Union, AFL-CIO.? 


The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, the oral argument, and the entire record 
in these cases, and hereby adopts the findings, conclusions, 
and recommendations of the Trial Examiner to the extent 
they are consistent herewith. 


4. The Trial Examiner found the current contract be- 
tween Respondent and Local 37 per se unlawful in that it 
provides a greater degree of union security than is per- 
mitted under the Act. While we agree with this conclusion, 
we do not adopt the balance of the Intermediate Report 
insofar as it relates to this contract, but, rather, base our 
findings on the following facts and conclusions. 


The complaint, as amended at the hearing, alleges, in 
substance, that Respondent has violated Sections 8 (a) (1) 
and (3) of the Act by maintaining its current contract? 


1 Hereinafter referred to individually as Local 37 and ITU and jointly as the 
Union. Neither Local 37 nor the ITU appeared at the hearing before the 
Trial Examiner, although both were served with the Complaint and Notice of 
Hearing. Subsequent to the issuance of the Intermediate Report, the ITU 
moved to intervene, and the Board granted that motion but only to the extent 
of granting leave to file exceptions to the Intermediate Report and a brief. 

The ITU argues that it was denied due process on the ground that the com- 
plaint contained no allegations directed to the ITU, the ITU was not made a 
party to the cases, and the ITU was therefore not obligated to intervene. We 
find this contention without merit. While the ITU was not named as a party, 
such joinder was not required where its subordinate local, which was the only 
contracting union, was joined and given notice. Cf. Consolidated Edison Com- 
pany V. N.L.E.B., 305 U.S. 197; Worstell, et al. (Baker § Coombs, Inc.), 114 
NLRB 503, 507-508. Further, 2 copy of the complaint was served upon the 
ITU, and, in alleging the maintenance of the contract and by describing in 
detail the specific aspects of the contract deemed illegal by the General Counsel, 
the complaint gave ample notice of the issues to be litigated. Therefore con- 
trary to the ITU’s position, it was incumbent on the ITU to seek to participate 
if it believed its interests might be involved. In any event, it has presented its 
position at length and in detail by brief and by oral argument, and the Board 
has fully considered each of its contentions. 


2 The current contract was entered into on May 21, 1956, and expires on May 
17, 1959, We reject the Union’s contention that Section 10 (b) of the Act 
bars any attack on the contract. The execution of the current contract ante- 
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‘with Local 37, which, inter alia, includes and incorporates 
'*¢the Laws’? of the ITU; provides that such laws shall not 
be subject to arbitration, that the foreman must be an 
‘active member of the Union, that only the foreman may 
employ and discharge, and that only members of the Union 
may be employed in performing work coming under the 
‘jurisdiction of the Union; and requires the payment of 
dues and assessments. That contract consists of a docu- 
‘ment dated May 21, 1956, together with the General Laws 
‘of the ITU in effect January 1, 1956, which are incorpo- 
rated therein by virtue of Section 24(c) of the May 1956, 
‘document. The General Counsel contends that it is by 


i dates the filing of the charges herein by more than 6 months, and therefore a 
' violation of the Act may not be founded upon such execution by reason of the 
time limitation in Section 10 (b). However, that Section does not preclude 
‘an unfair labor practice finding based upon the maintenance of a contract 
containing illegal terms, as such maintenance is a continuing violation of 
| the Act every day the parties continue the unlawful arrangement in effect. 
| City Window Cleaning Company, 114 NLRB 906, 917. 


3 For purposes of distinguishing between the two parts of the current con- 
tract, the May, 1956, document is referred to herein as the contract and the 
incorporated material is referred to as the General Laws. 

The General Counsel contends that there was a complete incorporation by 

reference of the constitution and bylaws of both the ITU and Local 37 in 

addition to the General Laws of the ITU. We do not agree, in view of the 

specific reference to ‘‘the general laws” in Section 24 (c) of the contract. 
' (See footnote 4, below.) Moreover, it is the established practice in the in- 
. dustry, well understood by employers, employees, and the Union, to incorporate 

the General Laws of the ITU. However, the constitution and bylaws of the 
' ITU or of Local 37 may have to be referred to for purposes of interpreting 
: the General Laws when there is something in the General Laws incorporated 
‘in the contract which requires explanation. To this extent the constitution 
‘and bylaws of the Union can and will be considered in connection with the 
' eontract. See M. B. Morgan Painting Contractor, 111 NLRB 395, 400. 


4 Section 24 (c) provides: ‘‘... It is understood and agreed that the gen- 
' eral laws of the [ITU] in effect January 1, 1956, not in conflict with federal 
| and territorial (state) law or this contract, shall govern relations between the 
| parties on conditions not specifically enumerated herein. * * * ”’ 

Since this Section of the contract specifically incorporates the General Laws 
| in effect January 1, 1956, and does not provide for the incorporation of any 
' possible amendment of such laws, we limit our consideration to the General 

Laws as of that date. We note, however, that the same provisions appear 
in the laws effective January 1, 1957. 
‘Section 24 (c) also provides that ‘‘the laws of the [ITU] shall not be 
' gwject to arbitration’? and Article II, Section 3 of the General Laws pro- 
| vides that ‘‘It is imperatively ordered that the executive officers of the [ITU] 
shall not submit any of its laws to arbitration. Nor shall any subordinate 
' ynion arbitrate whether or not any General Law of the [ITU] is effective.’’ 
| The General Counsel contends that this portion of Section 24 (c) is per se 
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virtue of the incorporated provisions that the current 
contract is illegal. 


It is clear that, absent a showing that they are ineffective, 
Article 'V, Section 10;5 Article VII;* and Article VIII" of 
the General Laws require that only members of the Union 
be employed by the Respondent in the composing room. 
The Respondent and the Union contend, however, that 
because! Section 24 (¢) of the contract provides that ‘‘the 
general laws .. . not in conflict with federal or territorial 
(state) law or this contract, shall govern relations between 
the parties on conditions not specifically enumerated 
herein,’’ any illegal provisions of the General Laws have 


illegal under Pacific Intermountain Express Co., 107 NLRB 837, because its 
effect is to delegate to Local 37 complete control over conditions of employ- 
ment. We find it unnecessary to resolve this question, since it cannot affect 
the scope of our order. 


5‘¢ANl persons performing the work of foremen or journeymen, at any 
branch of ithe printing trade, in offices under the jurisdiction of the [ITU], 
must be active members of the local union of their craft and entitled to all 
the privileges and benefits of membership.’’ 


6 “<Section 1. None but members of the [ITU] shall be permitted to operate 
typesetting, typecasting, linecasting, phototypesetting or material-making 
machines and all devices used to process the product emanating from, said 
machines. * * * The [ITU] also claims jurisdiction over the operation of all 
duplicating machines, such as typewriters and varitypers, etc., the product of 
which is a ‘substitute for type used in the printing and publishing process, 

‘¢Section 2, In machine offices under the jurisdiction of the [ITU], no 
person shall be eligible as a ‘learner’ on machines who is not a member of the 
[ILO]. oe * 

“¢Section 5. It is the unalterable policy of the [ITU] that only members 
in good standing shall be employed in installing, operating, maintaining, 
servicing and repairing all typesetting, linecasting, typecasting phototypeset- 
ting, tape perforating and material-making machines and all other mechanical 
devices used in composing, imposing, processing and casting of type, type 
matter, slugs and other material of any kind whether operated manually or 
automatically and wherever located. 

‘<Section 6. It is the policy of the [ITU] that only members shall be em- 
ployed upon all work necessary to process the product emanating from photo- 
typesetting machines, including its development, waxing, paste make-up, ruling, 
photo-proofing, correction and alteration of the paste make-up serving as the 
completed copy for the plate-making camera.’’ 


7 ‘Section 1, All machine tenders and machinists, members engaged in the 
adjustment, repair and maintenance of all mechanical devices used in the 
performance of composing .. . room work, shall be members of the [ITU], -.. 
and they shall at all times be under the control and amenable to all laws and 
regulations of said local unions. . . . All work pertaining to maintenance and 
care of machines to be performed exclusively by machine tenders who are 
journeymen or apprentice members of the [ITU].’’ 
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become a ‘‘nullity.’ In support of this position they rely 
on the Trial Examiner’s dictum in Kansas City Star Com- 
pany,’ involving a similar incorporation clause, to the effect 
that only those General Laws which are valid were incor- 
porated and that, therefore, no unlawful union security 
provisions were either expressed or reasonably to be im- 
plied from the character of the incorporation by reference. 


It is well settled that where a contract otherwise contains 
unlawful provisions, a general ‘‘savings clause’’ which 
does not specify which provisions are intended to be inef- 
fective, will not purge such provisions of their illegal 
character.’ The dictum of the Trial Examiner in Kansas 
City Star is in direct conflict with this general rule, and, 
accordingly, we must reject his view. To hold otherwise 
would be inconsistent with the established rule of contract 
interpretation that ‘‘a writing is interpreted as a whole, 
and all writings forming part of the same transaction are 
interpreted together ;’” and would result in an impractical 
and unworkable rule which would create great uncertainty 


8 The Union also points to Article XIV, Section 1 of the General Laws, 
which provides: ‘‘In circumstances in which the enforcement or observance 
of provisions of the General Laws would be contrary to public law, they are 
suspended so long as such public law remains in effect.” Our findings as to 
the effect of Section 24 (¢) are equally applicable to Article XIV, Section 1. 


9119 NLRB No. 132. That case also was concerned with an ITU contract 
which incorporated the General Laws. 


10 See, eg., Red Star Express Lines v. N.L.R.B., 196 FP. 2d 78 (CA. 2); 
Daugherty Company, Inc., 112 NLRB 986; M. B. Morgan Painting Contractor, 
supra; N.L.R.B. v. Broderick Wood Products Company, et al., F. 2d 
(C.A. 10), decided 11/12/58. 


11 Restatement of Contracts, Sec. 235 (c). Further, such a holding would be 
contrary to prior decisions of this Board and of the courts which treat this type 
of contract as a single document. See, e.g., Philadelphia Iron Works, Inc., 103 
NLRB 596, enf’d 211 F. 2d 937 (C.A. 3), where the Board held that a con- 
tract otherwise valid which incorporated the union’s working rules containing 
illegal provisions was invalid ‘‘on its face’’ notwithstanding contract provisions 
analogous to those in the instant case, and Alpert v. ITU, 161 F. Supp. 427 
(D.C. Mass.), where the court rejected a contention similar to that raised 
here and refused to make a distinction ‘‘between incorporation by reference, 
subject to a general exclusion clause, as here, and a contract all in one docu- 
ment, with a general savings clause, as in the more usual case.’’ 
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as to which provisions were or were not incorporated into 
a contract.” 


The Respondent and the Union also point to the language 
of Section 2 of the contract to the effect that ‘‘the term 
‘journeymen’ and ‘apprentices’ shall in no way be under- 
stood to apply exclusively to members of the [ITU],’’ 
contending that it is in conflict with any General Laws 
which may be illegal and, therefore, supersedes them by 
virtue of the language of Section 24 (c). However, we be- 
lieve that the language of Section 2 does not render the con- 
tract valid, despite the fact that if taken literally it appears 
to provide that both members and nonmembers may be em- 
ployed. | For, this apparently nondiscriminatory definition 
of the terms ‘‘journeymen’”’ and ‘‘apprentices’’ must be 
viewed in light of the other provisions of the contract, 
particularly the incorporated sections, in order to ascertain 
the extent to which it is inconsistent with those provisions 
and hence overrides them. Such an examination™ reveals 
that there are a number of clauses with which Section 2 
is not in conflict and which are, therefore, not superseded. 
Thus, Article VII states that ‘‘none but members of the 
[ITU] shall be permitted to operate’? various machines 
and that only a member of the ITU shall be eligible as a 
‘‘learner’’ on machines; that ‘‘it is the unalterable policy 
of the [ITU] that only members in good standing shall 
be employed in installing, operating, maintaining, servicing 
and repairing’? all mechanical devices; that ‘‘it is the 
policy of the [ITU] that only members shall be employed 
upon all work necessary to process the product emanating 


12 Equally without merit is the contention that the contracting parties could 
question the effectiveness of any of the General Laws, since Section 24 (ce) of 
the contract and Article II, Section 3 of the General Laws emphatically pro- 
hibit any arbitration of such a question. 


13 We limit our examination and findings to those clauses which have been 
cited and relied on by the General Counsel. In doing so, we do not pass 
upon the validity or invalidity of any other provisions of the contract or its 
incorporated matter. 
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from phototypesetting machines;’’ and that only members 
of the Union shall be employed in the paste make-up opera- 
tion. Article VIII, Section 1 requires that ‘‘all machine 
tenders and machinists ... shall be members of the [ITU] 
...’ and ‘‘all work pertaining to maintenance and care of 
machines to be performed exclusively by machine tenders 
who are journeymen or apprentice members of the [ITU].”’ 


Reading the contract and incorporated provisions to- 
gether, it must be concluded that the contract provides that 
although both members and nonmembers of the Union may 
be employed in the composing room only members may do 
work on or pertaining to the various machines.“ But 
the work described as to be performed solely by members 
comprises the entire scope of the work of the employees 
within the unit as set forth in Section 2 of the contract.” 
It is therefore clear that the apparently nondiscriminatory 
definition of journeymen and apprentices, when read in the 
context of the entire contract, does not nullify the discrimi- 


natory requirement that only members of the Union be 


14 Article VII, Section 2 further provides that ‘‘Local unions may grant 
permits to apprentices during the last two years of their apprenticeship, dur- 
ing which they may learn the machines, and such apprentices shall be subject 
to the rules and regulations of such local unions.’’ Local 37’s constitution 
provides, in Article XII, Section 4, that ‘‘ At the beginning of the first year, 
all apprentices shall be required to pass a physical examination ... Such 
apprentices shall be considered probationary apprentice members for one 
year ...’’ and in Article XIII, Section 1, that ‘‘At the beginning of his 
second year, an apprentice shall file application for apprentice membership in 
the Union...’’ It is, thus, further apparent that Union membership is re- 
quired to work on or around machines. 


15 The pertinent portion of Section 2 provides as follows: ‘‘ Jurisdiction of 
the Union and the appropriate unit for collective bargaining is defined as in- 
cluding all composing room work and includes classifications such as: Hand 
compositors; typesetting machine operators; make up men; bank men, proof- 
press operators; proofreaders; machinists for typesetting machines; operators 
and machinists on all mechanical devices which cast or compose type, slugs, 
or film; operators of tape perforating machines and recutter units for use in 
composing or producing type; operators of all phototypesetting machines. . .; 
employees engaged in proofing, waxing and paste-makeup with reproduction 
proofs, processing the product of phototypesetting machines . . .” paste-makeup 
of all type, ...; ruling; photoproofing; correction, alteration, and imposition 
of the paste-makeup serving as the completed copy for the camera, used in the 
plate-making process. * * * ’’ 
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employed in the composing room, and therefore plainly 
violates Section 8 (a) (1) and (3) of the Act.7® 


It might be possible to argue that if the above provisions 
were read in reverse order, Section 2 would be in conflict 
with the sections referring to the employment of members 
only. Thus read, the contract would state that only mem- 
bers shall perform the work in the composing room, that 
all such members would be employed as journeymen or 
apprentices,” but that ‘‘journeymen’’ or ‘‘apprentices’’ 
need not be members of the Union, and hence the last- 
stated provision conflicts with and supersedes the first 
by virtue of Section 24 (c). However, the mere statement 
of this possible argument and the attempt to state the 
reasoning in support thereof reveals the onerous burden 
which would be imposed upon employees, should they 
attempt to determine what the contract in fact provides 
and their inability to predict with any degree of certainty 
what interpretation should be placed on its provisions."* 
The Union complains that it may be required, at its peril, 
to determine which of its laws are valid, and which invalid, 
and under what circumstances, as a condition of maintain- 
ing lawful agreements. Of course, the order in this case will 
be directed only against the Company, but even if it be 
susceptible of the interpretation feared by the Union, we 
find no inequity in a requirement that the contracting 
parties analyze the terms of their agreement rather than 
place the burden on the employees. As between the Em- 
ployer and the Union on the one hand and the employees 

16 The Trial Examiner found the maintenance of the contract to be a viola- 
tion of Section 8 (a) (1) only, and the General Counsel contends that Respond- 
ent has also violated Section 8 (a) (3) by this conduct. We agree with that 
contention. The maintenance of discriminatory contractual provisions is also 
violative of Section 8 (a) (3), whether or not they are enforced, unless there 
is an actual agreement between the parties not to enforce them. Carty Heat- 


ing Corporation, 117 NURB 1417; County Electric Co., Inc., 116 NLRB 1080. 
No such agreement has been shown to exist in this case. 


17 Section 2 (b) of the contract provides that ‘‘All composing room, work 
shall be performed only by journeymen and apprentices. * * * ’’ 


18 See Red Star Express Lines v. N.L.B.B., supra. 
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on the other, the former are far better equipped to make 
such a determination. And, if the Employer and the Union 
are unable to predict which provisions of the contract may 
be violative of the Act, the employees certainly could not 
be expected to do so. 


The Respondent and the Union take the position that 
there is no evidence in the record which indicates that the 
Respondent has interpreted or applied the contract in a 
manner which violates the Act. In support of this conten- 
tion they point out that for a period of 8 years 5 nonunion 
men have been employed by the Respondent and that dur- 
ing the year preceding the hearing Foreman Larson had 
hired 4 nonunion men. However, the General Counsel has 
alleged that the provisions of the contract are per se vio- 
lative of the Act. We must therefore base our conclusion 
entirely on the language of those provisions. Having found 
that the terms themselves provide a greater degree of 
union security than is permitted by the Act, they are 


unlawful, notwithstanding the fact that they may not have 
been applied or enforced in every instance.’® Moreover, 
it has been held that where a discriminatory hiring agree- 
ment has been shown to exist, the fact that nonunion em- 
ployees were also hired did not nullify the unfair labor 
practice which existed, especially where, as here, there 
was a shortage of qualified workers in the area.” 


Two specific contentions of the General Counsel relating 
to the contract remain for consideration—i.e., the allega- 
tions that the Respondent violated the Act by making the 
payment of dues and assessments a condition of employ- 
ment and by agreeing that the foreman must be an active 

19 N.L.R.B. v. Gottfried Baking Co., 210 F. 24 772, 780 (C.A. 2); N.L.B.B. 


v Shuck Construction Company, Inc, et al., 243 F. 24 519 (C.A. 9). Cf. Port 
Chester Electrical Construction Corporation, 97 NLRB 354 


20 See, e.g., N.LE.B. v. F. H. McGraw § Co., 206 F. 2d 635, 640 (C.A. 
6). See also Nassau and Suffolk Contractors Association Inc., 118 NLRB 
174; M. B. Morgan Painting Contractor, 111 NLRB 395, 402. It is clear 
from the record here that experienced composing room employees were difficult 
to secure in Hawaii. 
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union member and that only the foreman may employ and 
discharge. 


While the only specific provision requiring the payment 
of dues and assessments appears in the ITU’s bylaws,” 
the relevant sections must be consulted in order to interpret 
the above-quoted provisions of the General Laws which 
require that only ‘‘members,’’ ‘‘members in good stand- 
ing,’ or members entitled to all benefits be employed. 
Examination of the pertinent sections of the bylaws quoted 
in footnote 21, supra, leaves no doubt that the payments 
of dues and assessments is essential to be a Union member, 
to maintain membership in good standing, and to be en- 
titled to the benefits of membership. Hence, the payment 
of such dues and assessments has been made a condition of 
employment. The payment of assessments may under no 
circumstances constitute a condition of employment, and 
a requirement for the payment of dues may be valid only 
under a union shop agreement which meets the require- 


ments of Section 8 (a) (3) of the Act. The current contract 
does not purport to be such a union shop agreement, nor 
could it be, since the Union has consistently declined to 
comply with the filing requirements of Section 9 (f), (g), 
and (h) of the Act. Accordingly, the imposition of this 
condition of employment constitutes a violation of Section 
8 (a) (1) and (3) of the Act. 


21 Article VII, Section 1 provides that ‘‘Every member .. . shall pay the 
[ITU] per capita tax and assessments for any given dues month ... and on 
payment of the same shall receive from the local union in which membership 
ig held an International working card or due [sic] stamp. . .;’’ Section 3 
of that: Article provides that ‘‘Every member must demand, and shall receive, 
on payment of the proper sum, due stamps or a working card for each month’s 
dues paid. The card shall show the sum paid for per capita tax, local dues, old 
age pensions and mortuary assessments, and such other assessments as may 
be levied by the local or International Union . . .;’’ and Section 6 thereof 
provides that ‘‘ Any member who is not in possession of an International work- 
ing card for the current month, or to whose card International due stamps 
showing all dues up to the current month to have been paid... are not 
attached, shall be deemed as delinquent to the International Union, and shall 
not be entitled to any benefits . . .’’ Section 7 of that Article provides that 
‘“<Members . . . shall stand suspended when four months in arrears for local 
or International dues or assessments. Members suspended for non-payment of 
dues shall have no standing in the organization and shall not be entitled 
to benefits.’’ 
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With respect to the provisions relating to the foreman,” 
the Union has argued vigorously that the mere requirement 
that the foreman be a member of the Union an/ that only 
the foreman may hire and discharge is not per se a viola- 
tion of the Act. However, that question is not presented 
in this case, because the requirement is coupled here with 
the unlawful union security provisions of the contract. 
Consideration of the contractual provisions, including the 
General Laws as explained by the Union’s constitution and 
bylaws, leads us to the conclusion that the foreman clauses 
are in violation of Section 8 (a) (1) and (3) of the Act. 
Thus, Article XII of the ITU’s constitution and Article I, 
Section 5 of Local 37’s bylaws set forth the duties of mem- 
bership, including ‘‘.. . the duty of every member of the 
{ITU] to comply with all the laws, rules, regulations and 
decisions of the [ITU] and of any subordinate union 
thereof...’ The ‘‘laws’’ referred to in this passage 
include the General Laws cited above as requiring the 
employment of only union members. In addition, Section 


10 of each of the above Articles provides that ‘‘any viola- 
tion, evasion or failure to perform the duties of member- 
ship ... may be the subject of charges and trials .. .’’ 
These provisions indicate that the Union could proceed 
against any foreman who employed nonmembers. 


22 Section 18 of the contract: ‘‘Foreman. The foreman is the only recog- 
nized authority in carrying out the instructions of the Employer in the com- 
posing room. Assistants may be designated to direct the work, but only the 
foreman may employ and discharge.’’ 

Article V. Sections 1 and 10 of the General Laws: ‘‘Section 1. In union 
shops the foreman is the only recognized authority. Assistants may be desig- 
nated to direct the work, but only the foreman may employ and discharge. 
*** 77 “Section 10, All persons performing the work of foremen or journey- 
men, at any branch of the printing trade, in offices under the jurisdiction of 
the [ITU], must be active members of the local union of their craft and 
entitled to all the privileges and benefits of membecrship.’’ 

Contrary to the position of the Respondent, the negotiations leading to the 
inclusion of an identical provision in its prior contract with Local 37 cannot 
negate the requirement of these provisions, considered together, that the 
foreman must be a Union member. 


23 Article III, Section 2 of the Local’s constitution also provides that ‘it 
shall be the duty of members to comply with contracts, agreements and laws 
of this Union and of the [ITU],’’ and Article XVIII thereof incorporates 
‘‘the laws’’ of the ITU. The ITU’s constitution, in Article II, Section 2, 
defines ‘‘the laws’’ of the ITU as its constitution, bylaws, general laws, and 
convention laws. 
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It is thus clear that Respondent is obligated to select a 
foreman from among Union members and to delegate to 
such foreman complete authority to hire and discharge 
employees, and the foreman, in turn, is obligated to abide 
by the Union’s laws which require that only Union members 
be employed. Under these circumstances the foreman’s 
agency is of a dual character—he acts not only for Respond- 
ent in the hiring of employees, but also for the Union in 
his capacity as foreman in enforcing the Union’s rules—and 
he is the agent of both the Respondent and the Union. 
Accordingly, we find and conclude that Respondent has 
unlawfully delegated its hiring authority to an agent who 
is obligated to employ only members of the Union. We 
further find that the Respondent, by entrusting its hiring 
to the foreman who was also the Union’s agent and bound 
by its laws, agreed in effect to operate under an illegal 
closed shop hiring arrangement.” By virtue thereof, the 
Respondent clearly delegated to the Union complete uni- 
lateral control over the hiring process.”* Such an arrange- 
ment constitutes an inherent and unlawful encouragement 
of Union membership unless such control is subject to 
safeguards which the Board deems essential.?”7 No such 
safeenards have been shown to exist here. 


In view of the foregoing, we find that the Respondent 
has violated Section 8 (a) (1) and (3) of the Act by main- 
taining its current contract with Local 37 which requires 
the employment of Union members only, unlawfully dele- 
gates to the Union complete unilateral control over the 
hiring process, and makes the payment of dues and assess- 
ments a condition of employment. 

24 See, e.g., Enterprise Industrial Piging Company, 117 NLRB 995; Grove 
Shepherd Wilson g Kruge, Inc., et al., 109 NLRB 209. 

25 Houston Maritime Association, Inc., et al., 121 NLRB No. 57. 


26 That the foreman does in fact abide by the Union’s decisions is evi- 
denced by Foreman Larson’s conduct at the time Tamanaha was discharged. 
See pp. 13-14, infra. 


27 Houston Maritime Association, Inc., et al., supra. 
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2. We agree with the Trial Examiner that Tamanaha 
was discriminatorily discharged on demand of Local 37 
because of his failure to carry out a condition of his union 
membership and not, as Respondent and the Union contend 
solely because he broke a promise to Respondent that he 
would complete the lessons."2 We reach this conclusion 
although we believe that Tamanaha did make such a com- 
mitment to Respondent, through Foreman Larson, as a 
condition of retaining his employment, 


It is undisputed that at the time Tamanaha was employed 
as a journeyman linotype news sctter?® he did not have 6 
years of experience, required to qualify as a journeyman 
under the terms of the contract.® This fact came to the 
attention of Almond, secretary-treasurer of Local 37, 
shortly after Tamanaha began work and was thereupon 
discussed by Almond with Larson, including the fact that 
he could not be employed as an apprentice because Re- 
spondent’s apprenticeship quota was full. Their discus- 
sion resulted in the October 1954, meeting of Larson, 
Tamanaha, Almond and another official of Local 37. In 
view of what occurred at that meeting, as set forth by 
the Trial Examiner in his Intermediate Report, and espe- 
cially in view of Larson’s part in that conversation, we 

28 The lessons involved are part of the training of all apprentices under the 


contract. There is no allegation in this case that the apprenticeship clauses 
are illegal. 


29The Trial Examiner erroneously stated that Tamanaha was hired as a 
journeyman mixer in the ad department, However, this fact was not material 
to his determination. 


30 The contract provides in Section 3 that: 


*** Journeymen are defined as: 

(2) Persons who prior to the effective date hereof worked as such in 
the composing room of the Employer. 

(b) Persons who have completed approved apprentice training as pro- 
vided in this agreement. [Section 22 (g) requires 6 years of training.] 

(¢) Persons who have passed an examination recognized by both parties 
to this agreement and have qualified thereunder as journeymen. 

(d) Applicants for work in composing rooms who, upon reference to 
the Joint Conciliation and Arbitration Committee by the Employer secure 
a certificate of competency duly issued under procedure established by 
said Committee. 
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conclude that a 3-way agreement was reached among Lar- 
son, Tamanaha, and the Local.*. Almond then said that 
Local 37 would provide the necessary material and would 
write to the ITU for an agreement for Tamanaha to sign. 
The agreement which he signed was one conditioning his 
union membership on completion of the lessons. 


Tamanaha did not complete the course by the end of 
the 2 years, although he had been urged to do so on a 
number of occasions by the Local’s apprenticeship com- 
mittee. The chairman of that committee had reported 
Tamanaha’s laxity in this respect to Larson about 6 months 
before Tamanaha’s discharge, but Larson took no steps 
to investigate on his own behalf or to warn Tamanaha. 
Despite Tamanaha’s failure to finish the lessons, he was 
advanced sometime during the course of the 2 years to the 
position of journeyman mixer in the ad department, which 
job he held at the time of his discharge, at a rate of 10 
cents per hour in excess of the regular journeyman scale. 
This indicates that he was performing his duties satis- 
factorily. 


Upon receiving information from the ITU at the end of 
the 2 years to the effect that Tamanaha had completed only 
3 of the 50 lessons, Local 37’s executive committee voted 
to recommend revocation of Tamanaha’s membership and 
to notify Larson accordingly. A letter to this effect was 
prepared on November 22, 1956, and on the morning of 
November 23 Almond delivered that letter to Larson. It 
is clear that prior to this request by the Local, Tamanaha’s 
discharge was not under consideration by Larson. But 
on receipt of the letter a meeting was arranged for the 
same afternoon and was attended by Tamanaha, Almond, 
the Chapel Chairman, and Foreman Larson, during the 

31 The |Trial Examiner credits the Respondent’s witnesses as to the occur- 
rence of this meeting and what transpired there except as to the party or 
parties to whom Tamanaha made his promise. However, an examination of 


the full testimony leads to the inescapable conclusion that Tamanaha’s promise 
was made to Respondent, as well as to Local 37. 
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course of which Tamanaha was discharged. The letter 
and meeting are discussed fully hereinafter. 


The Respondent and the Union contend that Local 37’s 
letter merely called Larson’s attention to Tamanaha’s 
failure to keep his promise to Respondent and recommended 
his discharge for that reason and that Larson in fact 
discharged Tamanaha solely for that reason. If this were 
so, the termination of Tamanaha would not have been 
discriminatory.** However, consideration of the immediate 
events leading to his discharge persuade us that Local 37 
requested Tamanaha’s discharge because of his loss of 
Union membership and that it was for this reason, and 
not solely for breaking his promise to Respondent, that 
Larson terminated Tamanaha’s employment.* 


Consideration of Local 37’s letter clearly reveals the 
basis for its recommendation. It sets forth the contract 
definition of ‘‘journeymen’’ and Tamanaha’s failure to 
meet those requirements,** and describes ‘‘the agreement”’ 


pursuant to which Tamanaha was retained in the Respond- 
ent’s employ as being the written one with the Union by 
which Tamanaha agreed to complete the lessons ‘‘under 
penalty of having his journeyman membership in the Union 
revoked.’’ The letter makes no reference to any oral 


32 While it cannot be disputed that Local 37 caused Larson to discharge 
Tamanaha, a finding of causation does not ipso facto lead to the conclusion 
that Section 8 (a) (3) has been violated. Daugherty Company, Inc., 112 
NLRB 986, 989, 1003. It must first be determined whether Larson acted for 
a lawful reason or for an unlawful reason which encouraged or discouraged 
union membership. 


33It is well settled that where, as here, both a justifiable and an illegal 
reason for discharge exist, and the illegal reason is the substantial or moving 
cause for the discharge, the Act has been violated. National Carpeting Dw., 
National Automotive Fibres, Inc., 116 NLRB 1446, at 1446 and 1460, And 
see Midwestern Instruments, Inc., 119 NLRB 1690. 


34 This letter incorrectly states that Tamanaha was hired as a journeyman 
upon his signing the agreement, However, Tamanaha had actually been em- 
ployed by Respondent prior to that time, and Foreman Larson testified without 
contradiction that he called this error to Almond’s attention at the time the 
letter was presented to him. 
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agreement between Tamanaha and the Respondent.* It 
then reports Tamanaha’s failure to complete his lessons 
and the decision ‘‘to recommend revocation of [his] jour- 
neyman membership’’ and notify Larson, points out that 
Tamanaha had failed to carry out his part of ‘‘the agree- 
ment,’’? and recommends his discharge ‘‘under these cir- 
cumstances.’’ Since ‘‘these circumstances,”’ in this context, 
can only be Tamanaha’s failure to carry out ‘‘the agree- 
ment’? which he made with the Union and the consequent 
revocation of his membership, his discharge must have been 
requested because of his failure to carry out a condition 
of his Union membership. 


Consideration of the events at the November 23 meeting 
clearly reveals Larson’s motive for the discharge. The 
testimony is conflicting as to whether Larson during the 
course of this meeting, made any reference to an agreement 
between Tamanaha and himself concerning the lessons. 
However, even assuming that he made such a reference, he 
took a most limited part in the discussion, participating 
only to the extent of making that reference, inquiring as 
to whether it was true that Tamanaha had completed only 
three of the lessons, and stating that whenever one made 
an agreement it had to be followed through. This latter 
statement, it is noted, may as well have referred to Tama- 
naha’s agreement with the Union as to the agreement with 
Respondent. In contrast, Almond took a vigorous part 
in the discussion and, in fact, seems to have conducted and 
controlled the meeting. Thus, the meeting was opened by 
Almond’s reading of the Local’s letter recommending 
Tamanaha’s discharge because he did not perform his 
promise to the Local. Tamanaha asked Almond whether 
he (Tamanaha) could work for Respondent without a 
Union card. The testimony is in disagreement as to the 


35 It does, however, refer to an agreement between Respondent and Local 
37 that Tamanaha could continue as a journeyman provided he agreed to 
subseribe to and complete the Union’s course of lessons in printing. 
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actual language of Almond’s response to this question, 
but there is no real difference in the import of the two 
versions, i.e., that Tamanaha could not continue to work 
for Respondent without a Union card.*” Under these cir- 
cumstances, Larson turned control of the meeting over 
to Almond, the Local’s representative, and thus placed 
Almond in the position of appearing to speak with authority 
for the Respondent as well as for the Local. Therefore, 
if Larson was not discharging Tamanaha for the reasons 
stated by Almond, he was under a duty to deny the impli- 
cations that Tamanaha was being discharged for failing 
to earry out his agreement with the Local and the conse- 
quent loss of his membership and that he could not continue 
to work for Respondent without a Union card. This he 
failed to do. 


Accordingly, we find that even if Larson did mention 
Tamanaha’s promise to Respondent during the meeting, 
the reference was merely incidental; that Larson’s state- 
ment as to the necessity to live up to any agreement 
referred to Tamanaha’s agreement with the Local, al- 
though it may have included the agreement with Respond- 
ent if Larson did refer thereto; and that by Almond’s 
statements, in which Larson concurred by his silence, 
Tamanaha was informed that he was being discharged 
for failing to satisfy a condition of his union membership. 
Respondent has thus discriminated against Tamanaha in 
regard to hire or tenure of employment in violation of 
Section 8 (a) (3) of the Act,* and has thus interfered 
with, restrained, and coerced its employees in the exercise 
~ 36 Tamanaha testified that Almond replied that Tamanaha would give him, 
Almond, trouble if Tamanaha tried to work without a Union card. Almond 
testified that he replied that Tamanaha was a poor specimen of a union man 


if he thought he could work for Respondent without a union card, after having 
joined the Union. 


37 We find it unnecessary to adopt, and therefore do not comment upon 
the accuracy of, the Trial Examiner’s statement that ‘‘It is an employer’s 
duty to resist any domination of its right to employ.’’ 


38 See National Carpeting Div., National Automotive Fibres, Inc., supra. 
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of their rights guaranteed by Section 7 of the Act in 
violation of Section 8 (a) (1) thereof. 


3. We agree, for the reasons set forth in the Intermediate 
Report,” that Anthony Van Kralingen, Jr., was discharged 
because of his distribution of his November 12 campaign 
release and because of the ideas expressed therein,” rather 
than for his alleged violation of Office Rule 15. We also 
agree that in disseminating his ideas by means of his 
distribution of his letters in connection with his campaign 
for union office, Van Kralingen was engaged in protected 
concerted activities within the Union.#? Although, as the 
Respondent and the Union contended, some of the policies 
advocated by Van Kralingen were in conflict with the pro- 
visions of the National Labor Relations Act, his efforts 
were directly solely to expressing his views to his fellow 


39 The Union has excepted to the Trial Examiner’s finding that Foreman 
Larson had refused to discharge Van Kralingen prior to November 13, taking 
the position that Larson ‘‘hesitated’’ rather than ‘‘refused’’ to take such 
action. | We deem this difference in language of no importance, since, in any 
event, his discharge was for the unlawful reason found herein, rather than for 
any justifiable reason which may have existed. Midwestern Instruments, Inc., 
supra. 


40 The Union, in its brief, takes the position that the Respondent had no 
discriminatory motive and that the issuc is ‘‘whether . . . the respondent was 
motivated by a desire to discourage union activity or whether Van Kralingen 
was discharged because he was a thorn in the side of both management and 
the union.’? The Respondent also emphasizes this lack of conscious motive 
and, in! addition, takes the position that the Board cannot conclude that the 
effect of its conduct was to discourage union activity. Clearly neither the 
absence of specific evidence of intent nor the absence of independent proof 
that such discouragement actually occurred is determinative. Radio Officers’ 
Union v. N.L.B.B., 347 U.S. 17. Further, the alternative reason offered by 
the Union, ie, that the discharge occurred because Van Kralingen was a 
thorn in the side of both management and the Union, appears to admit rather 
than rebut the Trial Examiner’s findings, since there is no indication of why 
he was a ‘‘thorn’’, except his ideas and the means he used to express them. 


41 We note that although Office Rule 15 had been in effect for many years, 
it had never previously been invoked as the reason for a discharge. 


42 Insofar as the Respondent and the Union may contend that Van 
Kralingen’s conduct was unprotected because he critized the existing contract 
and its administration, their position is clearly without mert. See, e.g., Cooper 
Alloy Corporation (Aircraft Division), 120 NLRB No. 82; Roadway Express, 
Ine., 119 NLRB 104. Union excepts to the Trial Examiner’s ‘‘ failure to find 
that there is no evidence that the Union ... in any way participated in’’ 
Van Kralingen’s discharge. However, Foreman Larson testified without con- 
tradiction that he got the copy of the November 12 release from the Chapel 
Chairman, who is the equivalent of a union steward. 
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employees within the scope of his campaign. He made 
no demand upon management, and his activities did not 
place Respondent in any danger of yielding to an unlawful 
demand.** 


Like the Trial Examiner, we reject the contention that 
the arbitration award upholding Van Kralingen’s dis- 
charge is binding upon the Board. As set forth by the 
Trial Examiner, the Board has paramount jurisdiction to 
prevent unfair labor practices which is not affected by the 
existence of any other means of adjustment or prevention. 
However, the Board may, in its discretion, refrain from 
concerning itself with certain controversies between man- 
agement and labor. Where it can do so without abandoning 
its duties to protect rights which the statute guarantees 
to employers, bargaining representatives, individual em- 
ployees, or the public, the Board, as a matter of policy, 
favors the adoption of arbitration awards. But, the Board 
refuses to honor an arbitration award which is at odds 


with or repugnant to the Act. Such a situation exists 
where, as here, the Board is not satisfied as to the fairness 
and regularity of the arbitration proceeding,* and the 
decision is clearly repugnant to the purposes and policies 
of the Act.** 


43 Cf, American Rubber Products Corporation v. N.L.R.B., 214 F. 2d 47 
(C.A. 7); N.L.B.B. v Electronics Equipment Co., Inc., 205 F 2d 296 (C, A. 2). 
In these and similar cases overt, agressive conduct which was otherwise law- 
ful was held unprotected because the immediate purpose was to compel an 
employer to take some action which would clearly be violative of some legal 
obligation. 


44'The Union contends that the proceeding was an investigation under the 
contract rather than an arbitration, If this is so, the committee’s decision is 
even more clearly not the type of award which the Board will recognize as 
binding upon it. 


45 The Trial Examiner undoubtedly intended to set forth this standard when 
he characterized the committee proceeding in this case as failing to accord 
to the dischargee ‘‘the due process and fair procedures of a Board hearing.’’ 
The Board has not required that the strict standard of a Board hearing be 
met in order that an arbitration award be honored. See, e.g., Spielberg Manu- 
facturing Company, 112 NLRB 180; International Association of Machinists, 
‘AFL-CIO, et al. (New Britain Machine Tool Co.), 116 NLRB 645. 


46 Cf. Spiclberg Manufacturing Company, supra. 
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Accordingly, we find that Respondent, by discharging 
Van Kralingen because of his activities within the Union,” 
has discriminated against him in regard to hire or tenure 
of employment in violation of Section 8 (a) (3) of the 
Act,*® and has thereby interfered with, restrained, and 
coerced its employees in the exercise of the rights guaran- 
teed by Section 7 of the Act in violation of Section 8 (a) (1) 
thereof. 

The Remedy 


The General Counsel has requested that, in addition to 
the remedy recommended by the Trial Examiner, we follow 
Broderick Wood Products Company® and apply the Brown- 
Olds remedy*°—i.e., that we require the Respondent to 
reimburse all its employees for all dues and assessments 
paid pursuant to the contract during the period covered 
by the charges. The record shows that, by the unlawful 
provisions of the contract involved herein, the Respondent 
has unlawfully encouraged employees to join the Union in 
order to obtain and maintain work in the Respondent’s 
composing room, thereby inevitably coercing those employ- 
ees to pay dues and assessments to the Union.” Therefore, 
to expunge the effects of these unlawful exactions, we 
shall order the Respondent to refund to its present and 

47 Cooper Alloy Corporation (Aircraft Division), supra; Nu-Car Carriers, 
Inc., 88 NLRB 75, enf’d 184 F. 24 756 (C. A. 3), cert. denied 342 U. S. 919. 


48 The Respondent contends that there is a patent inconsistency in the Trial 
Examiner’s findings that it discharged Van Kralingen to discourage union 
activity, discharged Tamanaha to encourage such activity, and maintained a 
contract which also encourages union activities. However, these findings are 
not in fact conflicting, since (1) Van Kralingen’s discharge occurred because 
of activities which were in conflict with Local 37’s policies and, hence, his 
discharge had the inherent effect of discouraging such conflicting activities 
and of encouraging adherence to union policies and the performance of union 
obligations or practices (see Radio Officers Union v. N. L. BR. B., supra), and 
(2) Tamanaha’s discharge also had the inherent effect of encouraging union 
activities by encouraging the performance of obligations to the Union. There- 
fore, these findings are in accord and are consonant with the finding that the 
maintenance of the contract encourages union activity. 


49118 NLRB 38, enforced 261 F. 2d 548 (CA 10). 


50 United Association of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the U. S. and Canada, Local 231, AFL-CIO (J. S. 
Brown-E. F. Olds Plumbing ¢ Heating Corporation), 115 NLEB 594. 


51 Los Angeles-Seattle Motor Express, Incorporated, 121 NLRB No. 205. 
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former employees the dues and assessments which the em- 
ployees have thus been required to pay. The period of 
liability shall begin 6 months before the date of the filing 
and service of the initial charges against the Respondent 
and shall extend to all monies thereafter paid which have 
not heretofore been refunded.*? 


In all other respects we shall adopt the remedy recom- 
mended by the Trial Examiner, as modified hereinafter. 


ORDER 


Upon the entire record in these case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that Respondent Honolulu Star-Bulletin, Ltd., its 
officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Encouraging membership in, and adherence to, 
Honolulu Typographical Union No. 37, International 
Typographical Union, AFL-CIO, or any affiliated labor 
organization, by discharging employees because they have 
engaged in protected activities or because they have not 
performed a condition of union membership; granting 
unlawful preferences to union members, or members in good 
standing, with respect to hiring and placement, or in any 
other manner discriminating against employees or pros- 
pective employees in regard to their hire or tenure of 
employment or any term or condition of employment, ex- 
cept to the extent permitted by Section 8 (a) (3) of the Act; 


(b) Giving effect to, maintaining, or entering into any 
contract or understanding with Honolulu Typographical 
Union No. 37, International Typographical Union, AFL- 
CIO, insofar as it conditions employment on membership 
or membership in good standing in said Honolulu Typo- 
graphical Union No. 37 or any affiliated labor organization, 
except to the extent permitted by Section 8 (a) (3) of 
the Act; 


52 News Syndicate Company, Inc., 122 NLRB No. 92. 
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{c): Enforcing or giving effect to any contract provision 
requiring composing room foremen, who do the hiring, to 
be union members, unless and until said foremen have been 
directly informed by the above-named Union that they 
are not obligated to comply with specified provisions of 
the International Typographical Union, AFL-CIO, General 
Laws or the said Honolulu Typographical Union Local 37 
Constitution and By-Laws calling for closed shop or union 
preferential hiring; 


(ad) In any other manner interfering with, restraining, 
or coercing employees in the exercise of the rights guar- 
anteed in Section 7 of the Act, except to the extent that such 
rights may be validly affected by an agreement entered 
into in accordance with Section 8 (a) (3) of the Act; 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Specify, in the current contract with the above-named 
Union, that the provisions of the International Typograph- 
ical Union, AFL-CIO, General Laws which are found 
illegal herein are not incorporated therein, and specify 
which of the provisions of the General Laws are incorpo- 
rated therein, and currently operative. 


(b) Notify all composing room employees that they are 
not bound to follow specified provisions of the International 
Typographical Union, AFL-CIO, General Laws which call 
for closed shop or union preferential hiring. Such notice 
shall be in addition to that conveyed by the posting of the 
notices specified in paragraph 2 (e) of this Order; 


(c) Offer to Anthony Van Kralingen, Jr., and Kenneth 
Tamanaha immediate and full reinstatement to their former 
or substantially equivalent positions without prejudice to 
their’ seniority or other rights and privileges, and make 
them whole for any loss of pay suffered by reason of the 
discrimination against them, in the manner set forth in 
‘<The remedy’’ section of the Intermediate Report; 
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(d) Reimburse all its employees and former employees 
in its composing room, who have unlawfully been required 
to pay dues and assessments to the Union, in the manner 
| and to the extent set forth in ‘‘The Remedy”’ Section of 
this Decision and Order. 


(e) Preserve and make available to the Board, or its 
agents, upon request, for examination and copying, all 
: payroll records, social security payment records, timecards, 
personnel records and reports, and all other records neces- 
: sary to analyze the amount of back pay due and the rights 
' of employment under the terms of this Order; 


|  (f) Post at its plant at Honolulu, T. H., copies of the 
i notice attached hereto as Appendix A. Copies of said 
notice, to be furnished by the Regional Director for the 
Twentieth Region, shall, after being duly signed by Re- 
i spondent’s authorized representatives, be posted by 
| Respondent immediately upon receipt thereof and be main- 


| tained by it for sixty (60) consecutive days thereafter, in 
| conspicuous places, including all places where notices to 
employees are customarily posted. Reasonable steps shall 
be taken by Respondent to insure that said notices are 
' not altered, defaced, or covered by any other material; 


(g) Notify the Regional Director for the Twentieth 
Region, in writing, within ten (10) days from the date 
of this Order, what steps it has taken to comply herewith. 


Dated, Washington, D. C. 


Borp Leepom, Chairman 

Purp Ray Ropcers, Member 
JosepH ALTon JENKINS, Member 
Joun H. Fanninc, Member 


(SEa) Nationa Lasor Reiations Boarp 


53 In the event this Order is enforced by a decree of the United States Court 


| of Appeals, the notice shall be amended by substituting for the words ‘‘Pur- 


SUANT TO A DECISION AND ORDER’’ the words ‘‘ PURSUANT TO A DECREE OF THE 
Unitep Strares Court oF APPEALS, ENFORCING AN ORDER.’’ 
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D-520 
APPENDIX A 


NOTICE TO ALL EMPLOYEES 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 


Wp Wut Nor encourage membership in, and adherence 
to, Honouutu TypocraraicaL UNion No. 37, Iyverwa- 
TIONAL TypocraPHicaL Union, AFL-CIO, or any affili- 
ated labor organization, by discharging employees 
because they have engaged in protected activities or 
because they have not performed a condition of union 
membership; granting unlawful preferences to union 
members, or members in good standing, with respect 
to hiring and placement; or in any other manner dis- 
criminating against employees or prospective employ- 
ees in regard to their hire or tenure of employment 
or any term or condition of employment, except to the 
extent permitted by Section 8 (a) (3) of the Act. 


We Wut Nor give effect to, maintain, or enter into 
any contract or understanding with Honotutu Typo- 
GRAPHICAL Union No. 37, INTERNATIONAL TYPOGRAPHICAL 
Union, AFL-CIO, insofar as it conditions employment 
on membership or membership in good standing in 
said Union, or any affiliated labor organization, ex- 
cept to the extent permitted by Section 8 (a) (3) of 
the Act. 


We Wu Nor enforce or give effect to the provision 
in our agreement with the above-named Union, requir- 
ing composing room foremen, who do the hiring, to 
be union members, unless and until said foremen have 


i. 


; 
! 
i 
. 
i 


. i 
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been directly informed by said Union that they are not 
obligated to comply with specified provisions of the 
InteRNationaL TypocrarHican Union, AFL-CIO, Gen- 
eral Laws or the above-named Union’s Constitution 
and By-Laws calling for closed shop or union prefer- 
ential hiring. 


We Wu. Nor in any other manner interfere with, re- 
strain or coerce our employees in the exercise of the 
rights guaranteed in Section 7 of the Act, except to 
the extent that such rights may be validly affected by 
an agreement entered into in accordance with Section 
8 (a) (3) of the Act. 


We Wr specify, in our current agreement with the 
above-named union, that the provisions of the InTER- 
NATIoNAL TypocRapHicaL Union, AFL-CIO, General 
Laws which have been found by the National Labor 
Relations Board to be illegal are not incorporated 
therein, and specify which of the provisions of the 
General Laws are incorporated therein and currently 
operative. 


We Wuw notify all our composing room employees 
that they are not bound to follow specified provisions 
of the IvrernationaL TypocraPHicaL Union, AFL-CIO, 
General Laws which call for closed shop or union 
preferential hiring. 


We Wu1 offer to the employees named below immedi- 
ate and full reinstatement to their former or sub- 
stantially equivalent positions, without prejudice to 
their seniority or other rights and privileges, and make 
them whole for any loss of pay suffered by reason of 
the discrimination against them: 


AntHony Van Kratincen, Jr. 
Kenneta TaAMANAHA 
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We Wu refund to all our employees or former em- 
ployees employed in our composing room who have 
remitted dues and assessments illegally extracted from 
them to Honotutu Typocrapuican Union No, 37, INTER- 
warronaL TypocrapuicaL Union, AFL-CIO, the amount 
of such payments, and in accordance with the Board’s 
direction. 


All our employees are free to become, remain, or refrain 
from becoming or remaining members of any labor organ- 
ization, except to the extent above stated. 


Honouutv Strar-Buuietin, Lr. 
(Employer) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


This proceeding is brought under Section 10 (b) of the 
National Labor Relations Act, 61 Stat. 136, pursuant to a 
consolidated complaint issued by the General Counsel of 
the National Labor Relations Board against Honolulu Star- 
Bulletin, Ltd. The complaint, dated April 22, 1957, alleged 
that Respondent had engaged in unfair labor practices 
within the meaning of Section 8 (a) (1) and (3) of the 
Act. Copies of the complaint, the charges upon which it 
was based, and notice of hearing thereon were duly served 
upon Respondent and upon the Party to the Contract, 
Honolulu Typographical Union No. 37, International 
Typographical Union, AFL-CIO, herein called the Union. 
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The complaint alleged that Respondent (1) discharged 
Anthony Van Kranlingen, Jr., on or about November 13, 
1956, because of his union and concerted activities; (2) 
discharged Kenneth Tamanaha on or about November 23, 
1956, at the demand of the Union, because his union mem- 
bership was revoked for failure to complete a union study 
course; and (3) unlawfully maintained and gave effect 
to a contract with the Union which included and incorpo- 
rated the Laws of the International Typographical Union, 
which provide, inter alia, that the Laws of the ITU are 
not subject to arbitration; foremen must be active members 
of the Union; only foremen may employ and discharge 
personnel; only members of the Union may be employed in 
performing work within the jurisdiction of the Union; and 
that dues and assessments shall be paid. 

Respondent’s duly filed answer denied the commission 
of any unfair labor practices; alleged that Van Kralingen 
was discharged for violation of an office rule; and alleged 
that Tamanaha was discharged for failure to live up to 
an understanding, presumably with Respondent, that he 
would take certain correspondence lessons from the Union. 

Pursuant to notice, a hearing was held before the under- 
signed duly designated Trial Examiner at Honolulu, T. H., 
on various dates between May 29 and June 14, 1957. The 
parties were represented by counsel who were afforded 
full opportunity to be heard, to examine and cross-examine 
witnesses, and to introduce relevant evidence. At the close 
of the hearing, the parties were given an opportunity to 
argue orally and to file briefs. Oral argument was pre- 
sented by both parties and a brief has been received from 
Respondent. 

Upon the entire record in the case, and from my obser- 
vation of the witnesses,' I make the following: 

1 Prior to the hearing, a motion by the General Counsel to take the deposi- 
tions of certain witnesses residing in Los Angeles, California, was granted by 
the Regional Director for the Twentieth Region, and such depositions were 
duly taken on May 23, 1957, before another hearing officer. They were sub- 


sequently offered and received in evidence at the hearing. This testimony is 
discussed hereinafter. 
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FINDINGS OF FACT 
J. Tus Business or RESPONDENT 


Honolulu Star-Bulletin, Ltd., is a Hawaii corporation 
which is engaged in the printing of a daily newspaper and 
performing commercial printing at Honolulu, T. H. During 
the course of its business, Respondent subscribes to the 
interstate news services of the United Press and the Asso- 
ciated Press, and its gross revenue is in excess of $500,000 
per annum. I find that the operations of Respondent 
affect: commerce and that it would effectuate the policies 
of the Act to assert jurisdiction herein. 


II. THe Lasor OrcanizaTion INVOLVED 


Honolulu Typographical Union No. 37, International 
Typographical Union, AFL-CIO, is a labor organization 
admitting to membership employees of Respondent. 


TTI. Tae Unrarr Lazor Practices 
A. The discharge of Anthony Van Kralingen, Jr. 
1. Sequence of events 


Van Kralingen entered the employ of Respondent on 
April 9, 1956, as an ad compositor in the composing room, 
resigned on April 28 to accept other employment in the 
Territory and was rehired on July 2.2 He remained in 
the employ of Respondent until November 13, 1956, when 
he was discharged. The General Counsel contends that 
Van Kralingen was discharged because of his union and 
concerted activities. Respondent’s answer alleges that he 


2 Thei record contains a number of conflicts, the resolution of which I deem 
unnecessary, because they do not relate sufficiently to the basic issues. One 
of them, is a conflict as to whether Van Kralingen when rehired cleared 
through the chapel chairman of the Union or whether, as Chapel Chairman 
Harada! and Foreman Larson testified, he was hired directly by Foreman 
Larson. 
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was discharged for cause, viz., violation of Office Rule 15 
which states as follows: 


Disorderly conduct (whether on duty or off duty) in 
this building, or on the premises, in any form; loud, 
profane or indecent language, whistling, wrestling, 
seuffling, physical violence or threats thereof; visiting, 
canvassing, personal discussions, arguments, or other- 
wise interfering with the business of the office or dis- 
turbing or taking up the time of workers. 


The answer further alleges, as is the fact, that Van 
Kralingen invoked the grievance procedures of the contract 
between Respondent and the Union after his discharge; 
that, pursuant thereto, the Joint Conciliation and Arbi- 
tration Committee provided for under the contract met and 
considered the grievance; and that the Committee upheld 
the discharge. 


The evidence discloses that Van Kralingen took an in- 
tense interest in the relationship between the Respondent 
and the Union; that he was heard from in great detail at 
monthly chapel meetings; and that he wrote extensively 
on the subject in articles intended for posting on the union 
bulletin board at the paper or for distribution to members.’ 


It appears that the relationship between Respondent 
and the Union is an amicable one and there is ample evi- 
dence to disclose that Van Kralingen’s aggressive union 
activities endeared him neither to management nor to 
Secretary-Treasurer Frank Almond of the Union, who is 
also a linotype operator in the employ of Respondent. 
These activities need not be set forth in complete detail 


3 The chapel is a subdivision of the Union set up for the employees of 
Respondent and the chapel chairman is its elected head. Under its contract 
with Respondent, the Union maintains a bulletin board on the premises of the 
paper solely for union business; this bulletin board is distinct from the man- 
agement bulletin board. The chapel holds monthly meetings on the last 
Friday of each month on company premises at 3:30 and the meeting lasts 
until approximately 3:45 p.m. The first shift ends at 3:30 and the night 
shift starts at that hour. The meeting, insofar ag it relates to the second 
shift, is therefore held on company time. 
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because they do not affect the resolution of the basic issue 
herein. 


Thus, on or about May 21, 1956, Respondent and the 
Union signed a new contract for a 3-year period ending 
May 17, 1959. Soon thereafter, the application of the over- 
time work provisions of the contract became a topic of 
discussion among the employees of Respondent and Van 
Kralingen was quick to take a forthright position on the 
matter. On or about July 19, he presented a two-page 
typed memorandum to Chapel Chairman Stanley Harada. 
He asked that it be posted on the Union bulletin board. 
This was done and the brochure remained there for at least 
one night. In essence, the brochure attacked the alleged 
requirement for compulsory overtime work and was critical 
over the alleged eagerness of employees to obtain overtime 
work. 


About one month later, Van Kralingen wrote a two page 
memorandum on the overtime work issue to the chapel 
chairman for presentation to the membership. Therein, 
he protested the belated notification to the chapel chairman 
by the composing room foreman that two men would have 
to work on a particular Sunday. Van Kralingen’s letter, 
which was like the previous one was not entirely clear, 
urged that more control in the selection of men for over- 
time work be vested in the chapel chairman; criticized the 
handling of the matter by management; and characterized 
the existing contract as ‘‘despicable.’’ 


On October 11, Van Kralingen appeared at a meeting 
of the executive committee of the Union; no management 
representatives were present with the possible exception 
of Robert Klinite, a mark-up man and substitute on week 
ends for Night Foreman Carl Blade. I deem it unneces- 
sary to determine whether Klinite was a supervisor within 
the meaning of the Act. Van Kralingen presented written 
suggestions for improving the overtime distribution laws 
and urged that overtime should be handled by the fore- 
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man merely telling the chapel chairman how many men 
he needed and the chapel chairman then distributing the 
overtime work according to union or chapel laws. 


He urged that overtime work performed outside of 
regular working hours for another employer be counted 
in determining eligibility for overtime with Respondent, 
a manifest reference to the Union’s policy of sharing over- 
time among all eligibles. He attacked the contract at Re- 
spondent as giving away too much to management, He 
argued against any punishment by union law for refusal 
to work overtime. According to Van Kralingen, Secretary- 
Treasurer Almond spoke on this occasion and opposed his 
views. 


An election of chapel officials was scheduled for the 
latter part of November and Van Kralingen was one of 
three candidates nominated at the October chapel meeting. 
As will appear, he was discharged on November 13 about 
one or two weeks before the election. Van Kralingen 
prepared a two-page document in support of his candidacy 
on November 12 and distributed copies thereof that same 
day to several members of the chapel when he reported 
for work just prior to his usual starting hour of 3:30 p.m.t 


This brochure, it may be noted, was an intra-union paper 
addressed only to his fellow union members, Therein 
Van Kralingen announced his desire to place ‘‘before you 
my views and platform for your consideration.’’ He ex- 
pressed his desire to transform the chapel into an active 
organization which would ‘‘fight the encroachment of con- 
tract by the office (Respondent).’? Van Kralingen pledged 
himself to resist these alleged violations of the contract. 
He urged further use of the chapel bulletin board by post- 
ing chapel laws, ITU bulletins, labor periodicals, and 
articles of special interest, as well as reports on chapel 
business, the chairman’s activities and meetings with man- 
agement. 


4 The document is a detailed one and only the highlights are herein set forth. 
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Van 'Kralingen then urged that the hiring of personnel 
be done by the chapel chairman and the executive board 
with management merely notifying the chapel chairman of 
the vacancy, so as to avoid discrimination because of race, 
age or union activity. He pledged himself to work for the 
alleviation of unsatisfactory practices in the apprentice 
training program. He pointed out that union men were 
still working beside nonunion men at Respondent, a refer- 
ence to five employees of long tenure who had been dropped 
from union membership in 1948 for nonpayment of dues. 
Van Kralingen urged that an appeal be made to the non- 
union men to rejoin the Union so as to improve wages and 
working conditions, but that if the invitation were rejected, 
the union men should not associate or talk with these men. 
Again Van Kralingen urged that the chairman regulate 
the distribution of overtime. 


On the following day, November 13, Van Kralingen 
reported for work at his customary reporting hour of 
3:30 p.m. and was discharged by Foreman Larson under 
the following circumstances. Larson, a union member, 
testified that he read the November 12 campaign release 
by Van Kralingen; indeed, he displayed the document to 
Night Foreman Blade who variously testified that this 
took place on November 12 or 13 and elsewhere that it 
was on November 13. Blade also testified, in essence, 
that Larson handed him the November 12 release to read 
and announced that he, Larson, intended to discharge Van 
Kralingen. It appears that this remark was made in a 
conversation between the two men at 3 p.m. on November 13. 


Larson testified that he directed Blade to send Van 
Kralingen to his office on this occasion and that when 
Van Kralingen appeared he, Larson, informed him that 
he was being discharged for violating Office Rule 15. On 
the following day, November 14, Larson gave Van 
Kralingen a letter, at the latter’s request, which repeated 
this as the reason. 
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2. Conclusions 


Larson and Blade agreed in their testimony that Blade 
had on a number of occasions since September 1956 recom- 
' mended the discharge of Van Kralingen because of exces- 
sive talking with his co-workers, thereby hampering his 
| own as well as the production of others. However, Larson 
| uniformly told Blade on all these occasions that inasmuch 
as printers were scarce and work was increasing during 
| the holiday season with more overtime being worked, Re- 
' spondent should try to straighten out the matter without 
losing the man. 


Significantly, Van Kralingen was never warned by any 
| representative of management about these alleged derelic- 
tions on his part or that his discharge was under con- 
sideration. Larson testified that the most recent recom- 
i mendation by Blade that Van Kralingen be discharged 
: was made about 2 weeks prior to November 13; according 
to Blade, it was some days before. 


I deem it of no great import herein whether Van 
Kralingen’s talking was excessive, as Respondent con- 
tends, or routine and carried on by all employees as the 
General Counsel contends and some evidence discloses. 
| What is germane is the fact that Respondent did not dis- 
i charge him for this alleged dereliction. For, when Larson 
was asked why he decided that Van Kralingen had vio- 
' lated Office Rule 15, he replied that Blade had previously 
; recommended the discharge, as set forth above, and that 
| thereafter ‘‘I come in one morning (November 13) and I 
seen a thing there that had been circulated around the 
. plant, and I read it, (the November 12 release) and at 
that time, why, after reading that I realized that Carl 
(Blade) had been right in what he said and in his recom- 
mendation .. . there was just no hope of straightening 
the man out.’’ 


Larson further testified that he decided at that moment, 
| after reading the Van Kralingen release of November 12, 
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to discharge the man and that it was “the clincher’? in 
his decision, Although he elsewhere testified that he did 
not discharge Van Kralingen for distributing this litera- 
ture and that he predicated the discharge on the previous 
reports from Blade, he again repeated his testimony that 
his perusal of the November 12 release was the ‘*clincher.’’ 


It is clear from the foregoing, and I find, that (1) Larson 
had refused to discharge Van Kralingen on Blade’s most 
recent recommendation prior to November 13 and (2) 
Larson’s reading of the November 12 intra-union cam- 
paign release by Var. Kralingen in support of his candi- 
dacy for chapel chairman was the motivating factor that 
led him to reverse his prior decision and to decide on 
November 13 to discharge Van Kralingen. There is no 
escaping the fact that but for Larson’s perusal of the 
document, Van Kralingen would not have been discharged 
on this occasion. I find, therefore, that he was discharged 
because of the views he expressed in this document and 
his distribution thereof. 


Respondent has argued that the policy advocated by 
Van Kralingen would have brought it afoul of the pro- 
visions of the Act, particularly in the views expressed 
concerning the hiring of men. The answer to this is that 
Larson did not raise this claim to Van Kralingen. His 
own testimony discloses only that he told Van Kralingen 
there were things in his campaign literature that could 
not be put into effect and that he, Larson, did not state 
to Van Kralingen that they would result in any viola- 
tion of the Act. Similarly, Larson’s letter of November 
14 to Van Kralingen, gave only the violation of Rule 15 
as the cause of his discharge. 


More particularly, and I do not intend hereby to pass 
upon the soundness or practicality of Van Kralingen’s 
judgment in these matters, this was an intra-union cam- 
paign letter intended for the eyes of union members and 
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not a demand upon management by the Union. Van 
Kralingen, by distributing this release, was engaging in 
a union and concerted activity and in no way was plac- 
ing Respondent in danger of yielding to an unlawful 
demand. It would be certainly speculative to conjecture 
what the Union’s ultimate policy might be on these 
matters in negotiating with management, particularly in 
view of the fact that the parties were recently signatory 
to a contract which stabilized conditions of employment 
for the next 3 years, ending May 17, 1959. 


Respondent has further argued that the decision of the 
Joint Conciliation and Arbitration Committee affirming 
the discharge of Van Kralingen is binding herein. This 
committee, composed of two management and two union 
representatives, held hearings on Van Kralingen’s appeal 
of his discharge on November 21 and 26, 1956. 


Initially it is to be noted that Van Kralingen, who 
appeared at the hearing accompanied by counsel, was 
specifically denied the right to have counsel represent him 
at these sessions; indeed, counsel was not permitted to 
enter the hearing room. At that point, Van Kralingen 
introduced a recording machine into the hearing room 
for the purpose of making a transcript, but was not per- 
mitted to utilize it; in the alternative, minutes, although 
not complete, were taken down by the secretary of Re- 
spondent’s vice president, Porter Dickinson, a member of 
the Committee. Van Kralingen also was not permitted 
to be present when Foreman Larson or Night Foreman 
Blade presented testimony concerning the reasons for 
his discharge. In fact, he was not shown the transcript 
of their testimony, although the bare gist of the testi- 
mony was given to him by a committee member as well 
as in a letter sent to him on November 23. Van Kralingen 
was then permitted to ask Larson questions at the Novem- 
ber 26 hearing based upon this partial report to him. 
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It is well established that an award by an arbitrator 
or other fact-finding body does not preclude the Board 
from asserting jurisdiction and making its own findings. 
For the Act confers exclusive jurisdiction upon the Board 
to prevent unfair labor practices, and this may not be 
displaced by arbitration, state agencies, or other means. 
N.L.R. B.v. Automobile Workers, 194 F. 2d 698 (C.A. 7). 


The Board has refused to honor an arbitration award 
which may be at odds with or repugnant to the Act. 
Stibbs Transportation Lines, 98 NLRB 422, and Monsanto 
Chemical Co., 97 NLRB 517. This is particularly so when 
the arbitration proceedings are not conducted in a manner 
consistent with Board proceedings which protect the 
rights of the aggrieved party. Wertheimer Stores, 107 
NLRB 1434. Cf. Spielberg Manufacturing Co., 112 NLRB 
180. 


I find under the circumstances of this case that the 
Committee proceedings failed to accord to the dischargee 


the due process and fair procedures of a Board hearing, 
including representation by counsel and confrontation of 
witnesses. Moreover, to recognize the decision of the 
Committee would be repugnant to the purposes and 
policies of the Act which protect one who is engaged in 
union ‘and concerted activities. Hence, the Committee 
decision is found not to be binding upon the Board and 
is therefore not a valid defense herein. See W. L. R. B. 
v. Walt Disney Productions, 146 F. 2d 44, 48 (C.A. 9), 
cert. denied 324 U.S. 877. 


I find therefore that Respondent did not discharge 
Van Kralingen for violating Office Rule 15 or for subject- 
ing Respondent to a charge of unfair labor practices, but 
rather that it discharged him because he engaged in the 
dissemination of this literature; that Van Kralingen was 
thereby engaging in a protected union and concerted 
activity; and that by his discharge, thereby discouraging 
union activities, Respondent has discriminated with re- 
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spect to the hire and tenure of his employment within 
the meaning of Section 8 (a) (3) of the Act. I further 
find that by this discharge Respondent has interfered 
with, restrained and coerced its employees in the exercise 
of the rights guaranteed by Section 7 of the Act, thereby 
violating Section (a) (1) thereof.® 


The discharge of Kenneth Tamanaha 
1. Sequence of events 


:  amanaha was discharged by Respondent on November 
_ 23,1956. The complaint alleges that the Union demanded 
and that Respondent carried out this discharge because 
' his union membership was revoked for failure to com- 
plete a course of study provided by the Union, thereby 
encouraging membership in the Union. Respondent’s 
' answer claims that Tamanaha was discharged for failure 
to carry out an agreement with Respondent when hired, 
that he would take and complete correspondence lessons 


given by the Union. Actually, the parties are not far 
apart in their positions, and the issue boils down to 
whether or not the Union caused the discharge for a 
reason clearly not permitted under the Act or whether 
Respondent independently discharged the man. 


Tamanaha orginally sought employment with Respond- 
ent in 1953, was given a trial assignment and was found 
unqualified; he was told by Foreman Larson to return 
in a year. Tamanaha did so late in September or early 
in October of 1954, was again tried out, and was hired 
for the night shift as a journeyman mixer in the ad 
department. This classification pays 10 cents per hour 
in excess of the regular journeymen’s scale because it re- 

5 Ag indicated, I deem it unnecessary on this posture of the case to resolve 
conflicts as to whether Night Foreman Blade’s week end replacement, Klinite, 
was a supervisor; whether Klinite’s low opinion of Van Kralingen, in several 
respects, played a part in the discharge; and whether Night Foreman Blade 
expressed an intent to discharge Van Kralingen. These findings, of course, are 


without prejudice to Respondent’s right to discipline Van Kralingen for non- 
discriminatory reasons for derelictions of duty should such take place. 
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quires more skill. According to Larson, soon thereafter, 
Night’ Foreman Blade reported that Tamanaha was not 
competent, but Larson urged patience because Tamanaha 
was a local boy who should be given a full opportunity 
to succeed. A similar report was made to Secretary- 
Treasurer Frank Almond of the Union, and he relayed 
this information to Larson.® 


At this time or soon thereafter, Almond pointed out 
to Larson that Respondent’s quota of apprentices was 
full and that as a result, Tamanaha could not be so classi- 
fied. On the other hand, Tamanaha had but four and 
one-half years of experience in this field and as a result, 
he did not meet the union requirement of 6 years’ ex- 
perience as an apprentice to qualify as a journeyman. As 
Almond testified, he accordingly suggested to Larson that 
Tamanaha take a two-year course of correspondence les- 
sons given by the parent organization of the Union. 


A meeting was held between Larson, Tamanaha, 
Almond and Tait, the latter also a union official. Larson 
adopted Almond’s proposal concerning the union lessons 
and told Tamanaha that the only way he could remain 
on the payroll was for him to take these lessons; 
Tamanaha agreed to do so. In his testimony, Tamanaha 
did not recall such a meeting, but certain documents that 
he signed at or about this time persuade me that the 
recollection of Almond, buttressed by that of Larson, is 
the superior. It may be noted that there is a major con- 
flict herein as to whether Tamanaha’s promise to take the 
lessons was made to the Union, to Respondent, or to both; 
this is treated hereinafter. : 


As a result, Tamanaha signed an agreement on October 
31, 1954, with the Union, wherein, as a condition of ad- 


6 There are a number of conflicts as to various subsequent incidents, most 
of which need not be resolved on grounds of non-relevancy. However, primary 
reliance has been placed in ensuing findings on the testimony of Almond, a 
clear, forthright and meticulous witness, who impressed me as having a superior 
recollection of these incidents and whose testimony is accordingly credited 
herein. 


43 


' mission to membership in the Union, he agreed to take a 
course of correspondence lessons for the period ending 
| November 21, 1956. He signed this one day after he filed 
an application for membership in the Union and paid an 
: initiation fee; significantly, the application for member- 
' ship expressly stated that it was subject to his agree- 
ment to take the lessons. The handling of the applica- 
tion for membership in the Union was done solely by 
union representatives Almond and Tait. 


Although there is evidence disclosing that Tamanaha’s 
| work at the outset was not entirely satisfactory, it is un- 
| disputed that at the time of his discharge and for some 
_ time previous, Respondent was entirely satisfied with the 
: quality of his work. Accordingly, he remained in his 
classification as mixer, with a 10-cent premium pay 
; throughout his tenure with Respondent. 


Tamanaha’s approach to the correspondence lessons, 
however, was one of indifference. He turned in the first 
three lessons, and then dropped the course because of 
, what he later termed laxity on his part. This became a 
| matter of some concern to the Union, although the record 
i discloses that Foreman Larson was not disturbed thereby. 
: According to Tamanaha, one DeMello, chairman of the 
Union’s apprenticeship committee, warned Tamanaha in 
the summer of 1956 that he should get busy with the 
lessons, and, at a September union meeting, Tamanaha was 
. warned that he might lose his union card if he persisted 
in this course of conduct. Again, in November, President 
i Brandt of the Union queried Tamanaha on the matter. 
' In all instances, Tamanaha promised to resume the les- 
' sons but did not. As indicated, however, his work at the 
time was judged by Respondent to be entirely competent. 


: About 6 months before the discharge of Tamanaha, 
' DeMello did bring the matter to the attention of Fore- 
man Larson on one or two occasions. This was done in 
| the nature of a report, but Larson merely told DeMello 
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to get after Tamanaha on the matter. No further con- 
tact of Larson was made by the Union and there is no 
evidence to disclose that Larson gave the matter any 
further thought until it was brought to a head because of 
union pressure late in November of 1956. 


On November 20, 1956, the Union contacted its Inter- 
national and verified that Tamanaha had completed but 
three of the lessons. Its executive committee then voted 
to recommend to the International the revocation of 
Tamanaha’s membership and to notify Larson accord- 
ingly. On November 22, the union officials, including 
Almond, prepared a letter to Larson wherein they re- 
viewed the history of the case. They reminded Larson 
that Tamanaha had not met the requisites for a journey- 
man classification, as set forth in the contract between 
Respondent and the Union. The letter further stated as 
follows: 


2. After consultation between yourself and representa- 

' tives of the Union, it was agreed that while Mr. 
Tamanaha lacked the apprentice training needed 

' to conform to the above-quoted definition, he never- 
theless would be permitted to work as a journeyman 

' and receive journeyman wages, provided he agreed 
to subscribe to and complete an approved course of 

lessons in printing provided by the Union, within 
a period of two years. 


3.Mr. Tamanaha signed such an agreement, made out 
in triplicate, and expiring November 21, 1956, by 
which date he solemnly promised to have all lessons 
completed, under penalty of having his journeyman 
membership in the Union revoked. 


4. Upon his signing such agreement, Mr. Tamanaha 
was hired as a journeyman by the Star-Bulletin. 
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' On Tuesday, November 20, the following telegram was 
| sent to the Bureau of Education of the International 
Typographical Union: 


‘J. Beadle, Bureau of Education, International Typo- 
graphical Union, Indianapolis, Indiana. Please wire 
us what lessons completed by Kenneth K. Tamanaha 
(129631) ...Carl A. Brandt, president, 37, care Star- 
Bulletin.’ 


to which we received the following reply the same day: 


‘“‘Carl A. Brandt, President, Honolulu Typographical 
Union No. 37, care Star-Bulletin, Honolulu. Kenneth 
Tamanaha has completed only three lessons of fifty 
lesson course. Agreement will expire November 21st. 
His membership subject to revocation upon receipt of 
recommendation addressed to President Randolph. 
J. Paul Beadle, director.’’ 


Immediately upon receipt of the above, the executive 
officers of the Union conferred and unanimously agreed to 
recommend revocation of Mr. Tamanaha’s journeyman 
membership, and to notify you. 


May we point out that Mr. Tamanaha during this period 
now expired has repeatedly been urged and warned to 
complete the lessons, and it is clear to the Union officers 
that he has evaded his responsibility and failed to carry 
out his part of the agreement. 


Under these circumstances, it is evident that Kenneth 
K. Tamanaha should no longer be employed as a journey- 
man in the composing room of the Star-Bulletin, and we 
respectfully recommend that he be discharged. (Emphasis 
added) 


It may be noted that Tamanaha was actually hired by 
Respondent prior to union approval, although this was 
done perhaps on probationary basis. The reference in the 
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letter to ‘‘journeyman”’ is apparently directed to the use 
of that term by the Union. 


During the morning of November 23, Almond personally 
delivered the above-quoted letter to Larson who admitted 
that prior to its receipt he, Larson, had at no time made 
any check as to Tamanaha’s progress in this correspond- 
ence course; and, as indicated, Larson had displayed no 
interest in the matter. Larson read the letter and stated 
that he would have to do something about it. He arranged 
a meeting for that afternoon to be attended by Tamanaha, 
Almond, Chapel Chairman Katayama, and himself. 


The meeting was duly held that afternon, and there is 
no conflict as to the details except as to one aspect which 
is set forth below. As Larson and Tamanaha testified, 
when Tamanaha entered the meeting, Secretary-Treasurer 
Almond proceeded to read aloud to Tamanaha the letter 
submitted to Larson by Almond that morning which is set 
forth above in large part. 


Larson asked Tamanaha if it was true that he had done 
but three of the lessons, and Tamanaha admitted that such 
was the case, assigning laxity on his part as his reason for 
not continuing with the lessons. Tamanaha and Almond 
both agreed that Tamanaha asked Almond, on this occasion, 
if he could keep his job without having a union card. 
According to Almond, he replied that Tamanaha was a 
poor specimen of a union man if he thought that he could 
work for Respondent without a union card, after having 
joined the Union. According to Tamanaha, Almond stated 
that Tamanaha would give him, Almond, trouble if he tried. 
Apparently Larson maintained a silence concerning this 
exchange because the testimony of the four witnesses 
attributes no comments to Larson on this aspect of the 
conversation. 


This presents the conflict in the testimony as to what 
was said on the subject of alleged promises to complete 
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| the lessons. According to Tamanaha, he protested to 
Almond that he had made an agreement with the Union, 
but not with Respondent to take this series of lessons. 
. Larson stated that he, Larson, had made a verbal agree- 
ment with the Union concerning the lessons. Tamanaha 
' protested that he, Tamanaha, had made no agreement with 
' Larson. Larson then stated that whenever one made an 
agreement it had to be followed through. Tamanaha was 
then presented with his pay check. It is to be noted that 
the check had been prepared prior to the meeting and was 
in Larson’s possession when Tamanaha entered the room. 
Moreover, this pay check was not due until the following 
week. 


The testimony of Katayama, Almond and Larson is in 
substantial agreement that Larson accused Tamanaha of 
breaking his word to Larson to take the lessons; that 
' Tamanaha protested that his agreement was with the 
Union and that he had made no written agreement with 


Larson; and that Larson then said that he was discharging 
him for breaking his verbal agreement with Larson. I 
deem it unnecessary to resolve this conflict because, on 
either version, the conclusions that follow would be 
identical. 


It is of interest to note that Tamanaha was reinstated to 
union membership on or about December 2, subject to his 
promise to finish the lessons during the ensuing six-months 
period. 


2. Conclusions 


On the posture most favorable to Respondent, Larson 
accused Tamanaha of breaking his promise to Larson to 
take the lessons and, as he claimed, discharged him for 
that reason. However, even on that version, it is obvious 
that the Union caused the discharge of Tamanaha and 
that but for its express demand in the letter of November 
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22, delivered personally by Almond on the morning of 
November 23, Tamanaha would not have been discharged. 


Initially it is to be noted that the contract between 
Respondent and the Union which recognizes the Union as 
bargaining representative for all employees in the unit, 
contains no union security clause. Section 24 of the con- 
tract expressly states that the general laws of the Inter- 
national Typographical Union, not in conflict with federal 
and territorial laws or the language of the contract, govern 
relations ‘‘on conditions not specifically enumerated 
herein.’”? And the General Laws of the ITU provide in 
Article ITI that its policy is not to execute ‘‘union-shop’’ 
contracts. 


The case thus reduces itself to the following, irrespective 
of whether Tamanaha originally promised both Larson 
and the Union to take the lessons, or just the latter. 
Tamanaha was a competent employee with whose work, 
at the time of his discharge, Respondent was entirely 


satisfied. His discharge was not remotely under con- 
sideration on the morning of November 23. 


However, later that morning, Secretary-treasurer 
Almond of the Union presented a letter, supra, to Larson 
wherein the employment history of Tamanaha was re- 
viewed. The letter stated that (1) Tamanaha lacked, 
according to union standards, the six-year apprenticeship 
training to qualify as a journeyman when hired; (2) 
‘*After consultation between yourself (Larson) and 
representatives of the Union, it was agreed that while 
Mr. Tamanaha lacked the apprentice training needed to 
conform to the above-quoted definition, he nevertheless 
would be permitted to work as a journeyman and receive 
journeyman wages, provided he agreed to subscribe to and 
complete an approved course of lessons in printing pro- 
vided by the Union, within a period of two years;’’ and 
(3) Tamanaha signed an agreement with the Union where- 
in he promised to have all his lessons completed within the 
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indicated period under penalty of having his membership 
in the Union revoked.’ 


The letter went on to say that after verifying 
Tamanaha’s failure to complete the lessons ‘‘the executive 
officers of the Union conferred and unanimously agreed to 
recommend revocation of Tamanaha’s membership in the 
Union’’ and to notify Larson accordingly. The letter 
pointed out that Tamanaha had failed to carry out his 
part of the agreement and ‘‘it is evident that Kenneth K. 
Tamanaha should no longer be employed as a journeyman 
in the composing room of the Star-Bulletin, and we respect- 
fully recommend that he be discharged.’’ (Emphasis 
added) 


It is clear that the Union recommended this discharge 
because Tamanaha had failed to carry out a union activity, 
viz., completion of the course of correspondence lessons, 
which was made a condition of his application for member- 
ship. It is further apparent that but for the Union’s 
recommendation, Tamanaha would not have been dis- 
charged. There is, therefore, no escaping the conclusion 
that the Union caused the discharge. Indeed, Tamanaha’s 
final pay check was ready and the issue ostensibly decided 
prior to his arrival at the afternoon meeting on November 
23. Accordingly, I reject the contention that Respondent 
discharged Tamanaha for breaking a promise to Respond- 
ent.® 


The Act forbids all types of discrimination on the part 
of an employer except pursuant to a lawful union security 
provision, and then only for the limited reasons for non- 
payment of initiation fees or dues. In this case the con- 
tract contained no union security provision, and even if it 


7It is to be noted that this letter makes no reference 10 an agreement be- 
tween Tamanaha and Respondent to take the lessons, but solely to one between 
Respondent and the Union, as well as between Tamanaha and the Union, 


8 Indeed, were this solely employer motivated, Almond’s presence and the 
reading of the letter were unnecessary. 
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did, the discharge of Tamanaha involved the imposition 
of a greater degree of union security than is permitted 
under the Act. Tamanaha was discharged by Respondent 
directly as the result of the Union’s demands because he 
failed to complete his course of union lessons. That this 
would reasonably tend to encourage membership in a labor 
organization, viz., the Union, is obvious. WN. L. R. B. v. 
Radio Officers’ Union, 347 U.S. 17. 


Stated otherwise, Tamanaha did not fulfill the conditions 
for obtaining membership in the Union, viz., completion 
of the course of union lessons, as expressly provided in 
his membership application. Having failed to do so, the 
executive committee of the Union recommended revocation 
of his union membership; so notified Foreman Larson, 
himself a union member; and demanded that Larson dis- 
charge the man, although insofar as Respondent was con- 
cerned, Tamanaha’s skill and competency in his job was 
not in issue. 


Thus, Respondent discharged Tamanaha because he was 
no longer a member in good standing of the Union, pur- 
suant to the Union’s demand therefor. But an employer 
may not delegate or permit a labor organization to make 
the decisions as to who shall remain in its employ for 
reasons connected with union membership or adherence 
to union policies. Utley Co. v. N. L. R. B., 217 F. 2d 885 
(C.A. 6); NV. L. R. B. v. Fray Roofing Co., 193 F. 2d 324 
(C.A. 9) ; Union County Newsdealer Supply Co., 114 NLRB 
1575; and Insulation Contractors of Southern California, 
Inc., 110 NLRB 638. And it is an employer’s duty to 
resist any domination of its right to employ. MW. L. R. B. 
v. Int’l Brotherhood of Teamsters, et al., 225 F. 2d 343 
(C.A. 8); NV. L. R. B. v. Goodyear Tire & Rubber Co., 129 
F. 2d 661, 664 (C.A. 5); and NW. L. R. B. v. Hudson Motor 
Car Co., 128 F. 2d 532-2 (C.A. 6). 


I find that by discharging Kenneth Tamanaha on 
November 23, 1956, thereby encouraging membership in a 
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labor organization, Respondent discriminated in regard 
to his hire and tenure of employment and engaged in 
conduct voilative of Section 8 (a) (3) of the Act. I further 
find that by the foregoing conduct Respondent has inter- 
fered with, restrained and coerced its employees in the 
exercise of the rights guaranteed by Section 7 of the Act, 
thereby violating Section 8 (a) (1) thereof.® 


C. The contract 
1. The Facts 


The complaint further alleges that the current contract 
between Respondent and the Union is violative of Section 
8 (a) (1) of the Act because it incorporates the ‘‘Laws 
of the ITU, providing that such Laws of the ITU shall 
not be subject to arbitration, and further providing that 
the foreman must be an active member of the Union, that 
only the foreman may employ and discharge, that only 
members of the Union may be employed in performing 
work coming under jurisdiction of the Union, and requires 
the payment of dues and assessments.”’ 


The most recent contract between Respondent and the 
Union was entered into on May 21, 1956, and expires on 
May 17, 1959. Therein, the Union is recognized as the 
exclusive bargaining representative for all journeymen 
and apprentices employed in the composing room; it does 
not contain any union security language as such. It also 
provides that ‘‘Jurisdiction of the Union and the appro- 
priate unit for collective bargaining is defined as including 
all composing room work. . . .”’ 


A number of provisions in the contract, as well as in the 
Book of Laws of the ITU, are cited herein by the General 


9 On this posture of the cast it becomes unnecessary to resolve several con- 
flicts, one attributing a statement to Relief Foreman Klinite concerning the 
discharge several weeks thereafter, and the other by former employee Dwan, 
attributing a statement to Larson, approximately one week after the discharge, 
that the discharge had been carried out in order to remain in the good graces 
of the Union; this was denied by Mr. and Mrs. Larson, both present on the 
indicated occasion. 
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Counsel in support of his contention; the latter, it may 
be noted, includes Bylaws, Constitution and General Laws. 
Initially, attention is directed to Section 24 (c) of the 
current contract which provides: ‘‘. . . It is understood 
and agreed that the general laws of the International Typo- 
graphical Union, in effect January 1, 1956, not in conflict 
with federal and territorial (state) law or this contract, 
shall govern relations between the parties on conditions not 
specifically enumerated herein. The laws of the Inter- 
national Typographical Union shall not be subject to 
arbitration.”’ 


Section 18 of the contract further provides that ‘‘The 
foreman is the only recognized authority in carrying out 
the instructions of the Employer in the composing room. 
Assistants may be designated to direct the work, but only 
the foreman may employ and discharge.’’ 


With respect to the Book of Laws of the ITU, also cited 
herein by the General Counsel, both the 1956 and 1957 
editions are in evidence. It will suffice herein to quote 
from the 1957 edition, effective January 1, 1957; the 
sections cited hereinafter also appear in the 1956 edition. 


Article III, Section 5 of the Bylaws provides that ‘‘Kach 
chapel shall adopt rules for the government of its 
members. Such rules shall not conflict with local contract, 
civil law, or the laws of the International or local unions.”’ 


Article II, Section 1 of the Constitution provides that: 
‘‘The International Typographical Union shall exercise 
complete and unrestricted authority to define its jurisdic- 
tion; enact; enforce and amend, as provided in its con- 
stitution and bylaws, all laws for the government of the 
International Union, its subordinate unions and its officers 
and members throughout its entire jurisdiction.”’ 


Article XII, Section 5 of the Constitution provides that 
‘‘It is the duty of each and every member of the Inter- 


53 


national Typographical Union to comply with all the laws, 
rules, regulations and decisions of the International Typo- 
graphical Union, and of any subordinate union thereof to 
which the member may belong and to support both in 
furthering the interests of the union in legal manner and 
by legal means as adopted by the union; it being under- 
stood that no subordinate union laws, rules, regulations 
and decisions shall be in violation of civil laws, or the laws, 
rules, regulations and decisions of the International Typo- 
graphical Union.’’ 


Article VI, Section 1 of the Bylaws provides that ‘‘In 
offices under the jurisdiction of the International Typo- 
graphical Union the foreman is the only person to whom 
to apply for work. . . .”’ 


Article VII, Section 1 of the Bylaws provides that every 
member, with an exception not material herein, ‘‘shall pay 
the International Typographical Union per capita tax and 
assessments. . . .” 


Article II, Section 3 of the General Laws provides that 
‘Tt is imperatively ordered that the executive officers of 
the International Typographical Union shall not submit 
any of its laws to arbitration. Nor shall any subordinate 
union arbitrate whether or not any General Law of the 
International Typographical Union is effective.”’ 


Article III, Section 1 of the General Laws provides that 
“‘Tt is our policy that local unions . . . do not seek to 
execute so-called ‘union shop’ contracts. . . . there are 
features of such a ‘union shop’ that are unacceptable to our 
members.’’ (Emphasis added) 


Article V, Section 1 of the General Laws provides that 
‘In union shops the foreman is the only recognized 
authority . . . only the foreman may employ and dis- 
charge. In filling vacancies, the foreman shall be governed 
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by the ‘provisions of Article X, general laws.’’ (Emphasis 
added)*° 


Article V, Section 11 of the General Laws provides that 
‘all persons performing the work of foremen or journey- 
men, at any branch of the printing trade, in offices under 
the jurisdiction of the International Typographical Union, 
must be active members of the local wnion of their craft 
and entitled to all the privileges and benefits of member- 
ship.’’ (Emphasis added)” 


Article XIV of the General Laws provides that “In 
circumstances in which the enforcement or observance of 
provisions of the General Laws would be contrary to public 
law, they are suspended so long as such public law remains 
in effect.’’ 


The Constitution and Bylaws of Local 37 further provide 
in Article III, of the Bylaws, that each journeyman member 
shall pay local monthly dues of $3 as well as ‘‘per capita 
tax, old-age pension and mortuary assessments provided 
for by International Typographical Union law’’; Article 
XI, Section 2 of the Constitution provides that the ‘‘chapel 
chairman shall strictly enforce the laws of this Union 
.. .%: and Article XVIII of the Constitution that “‘ All 
regulations adopted by the International. Typographical 
Union for the government of subordinate Unions shall be 
considered as part of this Constitution, and anything here- 


10 Article KX of the General Laws provides in Section 1 that ‘‘Persons con- 
sidered capable as substitutes by foremen shall be deemed competent to fill 
regular ‘situations, and the substitute oldest in continuous service shall have 
prior right in the filling of the first vacancy. This section shall apply to 
incoming as well as outgoing foremen.’’ Section 2 treats with the establish- 
ment of a system ‘‘for registering and recording priority standing of mem- 
bers in all chapels.’’ 


12 Ag set forth above, the General Laws of the ITU provide in Article V, 
Section '11, that all journeymen must be active union members and the Bylaws 
of Local 37 provide in Article I, Section 5, that subordinate union laws may 
not conflict with International policy. Hence the language of Section 2 of the 
contract that the term ‘‘journeymen’’ does not apply exclusively to ITU 
members is not controlling. Not only was the contention not raised, but in 
addition, the discharge of Tamanaha, set forth above, discloses that the Inter- 
national policy was applied. 
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in conflicting with the laws of the International Typo- 
graphical Union shall be considered void and of no effect.’ 
(Emphasis added) 


Article I, Section 5 of the Bylaws of Local 37 provides 
that ‘‘It is the duty of each and every member of the 
International Typographical Union to comply with all the 
laws, rules, regulations and decisions of the International 
Typographical Union and of any subordinate union there- 
of . . . it being understood that no subordinate Union 
laws, rules, regulations and decisions shall be in violation 
of civil laws or the laws, rules, regulations and decisions 
of the International Typographical Union.”’ 


2. Conclusions 


The foregoing references amply demonstrate, as the 
General Counsel contends, that the contract between the 
Respondent and the Union, together with its incorporated 
matter, contains provisions of the nature described in the 
complaint. The issue then posed is, does the maintenance 
of such contractual provisions constitute a violation of 
Section 8 (a) (1) of the Act by Respondent?” 


Initially, one contention by Respondent may be disposed 
of. Testimony was adduced that during the negotiation 
of the previous contract between Respondent and the 
Union, covering the period from May 17, 1954, through 
May 1956, the Union submitted a proposal requiring that 
the composing room foreman be a member of the Union. 
Objection was made by Respondent to the legality of this 
proposal and it was withdrawn; the union representatives 
allegedly committed themselves at the time not to inter- 
pret the contract so as to run afoul of the law, presumably 
the Act; and only then was the contract signed. The 
union representatives allegedly stated on this occasion 
that any provisions of the Book of Laws, also incorporated 


12 The execution of the contract antedates the original charge by more than 
6 months. See Section 10(b) of the Act. 
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in that agreement, contrary to the language of the contract 
would not be given effect. 


It appears that in the negotiation of the current contract 
in 1956 the issue was not raised. As indicated, both con- 
tracts provide that the general laws of the ITU not in 
conflict with Federal and Territorial law, or the contract, 
shall govern relations between the parties on conditions 
not specifically enumerated therein. 


Totally aside from the fact that this was an oral under- 
taking made in connection with the previous contract, the 
Board and the courts have repeatedly held that general 
language disclaiming any intent to violate the Act or 
suspending any contract clause, unspecified, which may be 
violative of the law or the Act, does not go far enough. 
Nothing short of express contractual language specifically 
withholding the application of a specifie clause is recog- 
nized. Accordingly, this contention of Respondent is 
rejected. Red Star Express v. N. L. R. B., 196 F. 2d 78 


(C.A. 2); N. DL. RB. B. v. Gaynor News Co., 197 F. 2d 719 
(C.A. 2), affirmed 347 U.S. 17; NW. L. BR. B. v. Gottfried 
Baking Co., 210 F. 2d 772 (C.A. 2); City Window Cleaning 
Co., 114 NLRB 906; and E. F. Shuck Construction Co., 
114 NLRB 727, enforced 1/15/57 (C.A. 9), 39 LRRM 2329. 
See also Jersey Contracting Co., 112 NLRB 660. 


A consideration of the contract and the language of the 
General Laws incorporated therein impels the conclusion 
that it provides for a greater degree of union security 
than is permitted under the Act and what amounts to a 
closed shop. The contract first spells out what work falls 
within the jurisdiction of the Union and this, in essence, is 
all composing room work. It then provides that only 
members of the Union may perform such work. To insure 
that said policy is followed, the contract further provides 
that the foreman must be a member of the Union and that 
he must do all hiring and firing. 
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Nor is the foregoing dispelled by evidence that Respond- 
ent has five nonunion men in its composing room. As set 
forth, these are employees of long tenure who dropped 
their union membership in 1948 some years prior to this 
hearing. The simple answer is that the contract and its 
incorporated matter is still in existence and constitutes 
notice to the labor market at large concerning conditions 
of employment at Respondent. The fact that it has not 
been enforced in one instance, whether because of the stock 
ownership in Respondent of some or all of these employees 
is not controlling, does not offset the plain purport of the 
contractual relationship.” 


The potential of the contractual language concerning 
foremen is not difficult to ascertain. In N. L. R. B. v. 
Retail Clerks Union, 211 F. 2d 759, a case involving another 
issue, the Court of Appeals for the Ninth Circuit noted as 
follows: 


A primary objective of Section 2 (11) of the Act 

_ was to assure to the employer his right to procure 
the loyalty and efficiency of his supervisors and 
managers. The reports which accompanied the legis- 
lative bill which Congress enacted into the Labor 
Management Relations Act of 1947 made this 
abundantly clear. . . . Much emphasis was laid upon 
the desirability of assuring their independence of 
unions of the rank-and-file. . . . The committees 
noted the tendency to subservience by the foremen in 
their associations to unions of the rank-and-file, and 
how as a practical matter the rank-and-file unions were 
dictating what the foremen might or might not do.... 


The conduct of the unions here furnishes a fair 
illustration of the sort of thing Congress was trying 


13 Contrary to Respondent’s contention in its brief, I do not deem the 
Intermediate Report in Kansas City Star Company, et al., Case 17-CA-1012. 
ct al., to be in point. The issue there was a different one and in any event, 
for the reasons heretofore set forth, the Board and the courts have uniformly 
declined to recognize nonspecific language purporting to suspend the operation 
of any contract clause, unspecified, that may prove to be illegal. See Nassau 
and Suffolk Contractors Assn., 118 NLEB No. 19. 
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to get away from when it made these amendments 
with respect to supervisors. It may fairly be said 
that an employer would be sharply restricted in his 
opportunity to obtain loyal and efficient supervisors if 
he is to be limited to selecting them from a rank-and- 
file union whose members, by habit and training, may 
have acquired an anti-employer bias. Here the union 
proposes to dictate, through its bargaining, what the 
supervisors may or may not do.... Congress abviously 
did not contemplate that a Union should be able to 
exercise that much power. In view of the legislative 
history of the present Act, we must construe the con- 
sent decree as having been framed with a view to avoid- 
ing just this sort of encroachment upon the rights of 
an employer to select and control his supervisors and 
to obtain their loyalty and cooperation. 


In International Typographical Union, et al., (American 
Newspaper Publishers Association), 86 NLRB 951, 958, in 


treating with Section 8 (b) (1) (B) of the Act, the Board 
stated as follows: 


Under these circumstances, we find, as did the Trial 
Examiner, that the foreman here involved constitute 
employer ‘‘representatives for the purposes .. . of 
the adjustment of grievances’’ within the meaning of 
Section 8 (b) (1) (B) and that, under the lesislative 
plan projected in this Section, the Respondents could 
not, by applying coercive pressure, attempt to compel 
the employers to limit the selection of this type of fore- 
man to a class composed only of union members.” 
|23 That the statutory scheme extended the protection of 8 (b) (1) (B) 
to the right of employers to select foremen having the type of duties 
above detailed, is indicated not only by the absence of any exemptive 
language in Section 8 (b) (1) (B), but also by the legislative history 
of this provision. See, e.g., Senate Report No. 105 on S. 1126, 80th Cong., 


ist sess., at p. 21; the remarks of Senator Ellender at 93 Cong. Rec., p. 
266; and the remarks of Senator Taft at 93 Cong. Rec., pp. 3953-3954.’’ 


It is also obvious that by incorporating the laws of the 
Union, Respondent has made the payment of dues and 
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‘assessments a condition of employment. Of course, the 
payment of assessments may under no circumstances con- 
stitute a condition of employment, and a requirement for 
the payment of dues may be instituted only under a valid 
union shop. The contract does not contain a union shop 
and indeed, the laws of the ITU, as stated, expressly pro- 
‘vide that it is contrary to the policy of that organization 
‘to enter into a union shop agreement.” 


I find, therefore, that by the inclusion of language in the 
contract and its incorporated matter requiring membership 
-in the ITU of foremen, providing that only foremen may 
hire and fire,’® that only union members may perform work 

falling within the jurisdiction of the Union, and that dues 
and assessments shall be paid, Respondent has interfered 
with, restrained, and coerced its employees in the exercise 
‘of the rights guaranteed by Section 7 of the Act. This is 
"so, because under the Act the employees of Respondent may 
be subjected to no restraint in or interference with their 
‘right to engage in, or refrain from engaging in, union 

activities, except to the extent permitted under the proviso 

to Section 8 (a) (3) of the Act. By subjecting its employ- 

ees to this contractual relationship, Respondent has gone 

too far. See Radio Officers Union v. N. L. R. B., 347 US. 17. 
I find that by the foregoing Respondent has engaged in 
' unfair labor practices within the meaning of Section 8 (a) 
(1) of the Act.*¢ 


: 14The requirements for payment of dues and assessments appear in the 

Bylaws of the Local and the International, but not in the General Laws. 
' Respondent has not contended that these are not incorporated into the contract. 
' It is not clear whether the language in the contract incorporating the ‘‘gen- 
eral laws’? of the ITU applies to the entire ‘‘Book of Laws’’ which includes, 
inter alia, the ‘Constitution, Bylaws, General Laws’’ or just the last-named 

portion of the ‘‘Book of Laws.” 

! 15 The provision that only foremen may hire or fire is deemed violative of 
the Act when considered in conjunction with the requirement for their union 
membership. 

16 Ag for the General Counsel’s attack on the clause that the laws of the 
ITU shall not be subject to arbitration, this clause, per se, is not deemed to 
be violative of the Act, and the General Counsel has relied on it solely to 
show that the language incorporated into the contract is not subject to arbitra- 
tion. If Respondent’s contract with the ITU is changed consistent with the 
ensuing recommendations, this problem is met. Accordingly, no adverse finding 
is predicated upon this clause. 
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TV. Tse Errect or tHe Unrarr Lasor Practices 
Upon CoMMERCE 


The activities of Respondent set forth in Section III 
above, occurring in connection with its operations set forth 
in Section I above, have a close, intimate, and substantial 
relation to trade, traffic, and commerce within a Territory 
of the United States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow 
thereof. 


V. Tue Remepy 


Having found that Respondent has engaged in unfair 
labor practices, I shall recommend that it cease and desist 
therefrom and take certain affirmative action designed to 
effectuate the policies of the Act. 


It has been found that Respondent has discriminated with 
respect to the hire and tenure of employment of Anthony 
Van Kralingen, Jr., and Kenneth Tamanaha. I shall there- 
fore recommend that Respondent offer to each immediate 
and full reinstatement to his former position without prej- 
udice to seniority or other rights and privileges. See The 
Chase National Bank of the City of New York, San Juan, 
Puerto Rico, Branch, 65 NLRB 827. 


I shall further recommend that Respondent make them 
whole for any loss of pay suffered by reason of the dis- 
crimination against them. Said loss of pay, based upon 
earnings which each normally would have earned from the 
dates of the discriminaton against them, November 13 and 
23, 1956, respectively, to the date of the offer of reinstate- 
ment, less net earnings, shall be computed in the manner 
established by the Board in F. W. Woolworth Co., 90 NLRB 
289. See NV. L. R. B. v. Seven Up Bottling Co., 344 U.S. 344. 


I shall further recommend that Respondent cease giving 
effect to the unlawful provisions in its agreement with the 
Union or any other agreement requiring membership in the 
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: Union as a condition of employment, except to the extent 
' permitted under Secton 8 (a) (3) of the Act. 


On the basis of the foregoing findings of fact, and upon 
the entire record in the case, I make the following: 


Conclusions of Law 


1. Respondent, Honolulu Star-Bulletin, Ltd, is engaged 
| in commerce within the meaning of Section 2 (6) and (7) 
of the Act. 


2. By discharging Anthony Van Kralingen, Jr., and 
Kenneth Tamanaha, Respondent has engaged in and is en- 
gaging in unfair labor practices affecting commerce within 
the meaning of Section 8 (a) (3) of the Act. 


3. By the foregoing and by maintaining a contract with a 
: labor organization providing that foremen must belong to 
| said labor organization, that only foremen may hire and fire, 
i that only members of that labor organization may be em- 
i ployed, and requiring the payment of dues and assessments, 
' Respondent has engaged in unfair labor practices within 
‘ the meaning of Section 8 (a) (1) of the Act. 


4, The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 


Recommendations 


' Upon the basis of the foregoing findings of fact and con- 

. elusions of law, I recommend that Respondent, Honolulu 
Star-Bulletin, Ltd., Honolulu, T. H., its officers, agents, 
successors, and assigns, shall: 


1. Cease and desist from: 


(a) Discouraging or encouraging membership in or activ- 
ity in behalf of Honolulu Typographical Union No. 37, or in 
any other labor organization of its employees, by discrim- 

| inating against employees in any manner in regard to hire 
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or tenure of employment, except to the extent permitted 
under Section 8 (a) (3) of the Act. 


(b) In any like or related manner interfering with, re- 
straining, or coercing its employees in the exercise of the 
rights guaranteed by Section 7 of the Act, except to the 
extent permitted under Section 8 (a) (3) of the Act. 


(ec) Giving effect to, maintaining, or enforcing any con- 
tract or understanding with Honolulu Typographical Union 
No. 37, International Typographical Union, AFL-CIO, re- 
quiring membership in the Union by foremen; providing 
that only foremen may hire or fire; providing that only 
union members may perform work falling within the juris- 
diction of the Union; and providing that dues and assess- 
ments'shall be paid as a condition of employment, or other- 
wise maintain or enforce any employment practice requiring 
membership in a labor organization as a condition of em- 
ployment, except to the extent permitted by an agreement 
executed in conformity with Section 8 (a) (3) of the Act. 


2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 


(a) Offer to Anthony Van Kralingen, Jr., and Kenneth 
Tamanaha immediate and full reinstatement to their former 
or substantially equivalent positions without prejudice to 
their seniority or other rights and privileges and make them 
whole for any loss of pay suffered by reason of the discrim- 
ination against them in the manner set forth in the section 
of this report entitled ‘‘The remedy.’’ 


(b)i Preserve and make available to the Board or its 
agents upon request for examination or copying, all pay- 
roll records, social security payment records, timecards, 
personnel records, reports and all other records necessary 
to analyze the amounts of back pay due under the terms of 
this recommended order. 


(c) Post at its plant at Honolulu, T. H., copies of the 
notice attached hereto as Appendix A. Copies of said 
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notice, to be furnished by the Regional Director for the 
Twentieth Region, shall, after being duly signed by Re- 
spondent’s authorized representatives, be posted imme- 
diately upon receipt thereof and maintained for sixty (60) 
consecutive days thereafter in conspicuous places, including 
all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by Respondent to 
insure that said notices are not altered, defaced, or covered 
by any other material. 


(d) Notify the Regional Director for the Twentieth Re- 
gion in writing within twenty (20) days from the date of 
receipt of this Intermediate Report and Recommended Or- 
der what steps it has taken to comply herewith. 


It is further recommended that unless on or before 
twenty (20) days from the date of receipt of this Inter- 
mediate Report and Recommended Order the Respondent 
notifies the said Regional Director in writing that it will 
comply with the foregoing recommendations, the National 


Labor Relations Board issue an order requiring Respond- 
ent to take the aforesaid action. 


Dated this 23rd day of August 1957. 
Martin §. Bennett 


Martin S. Bennett 
Trial Examiner 
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APPENDIX A 
NOTICE TO ALL EMPLOYEES 


PuRSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 

effectuate the policies of the Labor Management Relations 

Act, we hereby notify our employees that: 
We Wut Nor give effect to, maintain, or enforce 
any contract or undertaking with Honotutu Typo- 
GRAPHICAL Unton No. 37, InTerNationaL TyPoGRAPH- 
1caL Union, AFL-CIO, requiring membership by fore- 
men in said organization; providing that only foremen 
may hire and fire; providing that only members of 
said labor organization may perform work falling 
within its claimed jurisdiction; and providing that 
dues and assessments shall be paid, or otherwise 
maintain or enforce any employment practice requir- 
ing membership in a labor organization as a condi- 
tion of employment, except to the extent permitted 
by an agreement executed in conformity with Sec- 
tion 8 (a) (3) of the Act. 
We Wu Nort discourage or encourage membership 
or activity in-behalf of the above-named labor organi- 
zation, or any other labor organization of our em- 
ployees, by discriminating in any manner in regard 
to hire or tenure of employment, except to the extent 
permitted under Section 8 (a) (3) of the Act. 
We Wut offer to the employees named below im- 
mediate and full reinstatement to their former or 
substantially equivalent positions, without prejudice 
to seniority or other rights and privileges previously 
enjoyed, and make them whole for any loss of pay 
suffered as a result of the discrimination against 
them: 


Anthony Van Kralingen, Jr. 
Kenneth Tamanaha 
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WE Wu Nor in any like or related manner interfere 
with, restrain, or coerce our employees in the exercise 
of the rights guaranteed by Section 7 of the Act, 
except to the extent permitted under Section 8 (a) (3) 
of the Act. 


All our employees are free to become, remain, or refrain 
from becoming or remaining members of any labor organi- 
zation, except to the extent above stated. 


Honoxtutu Star-Burzetiy, Lr. 
(Employer) 


Dated By 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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7 | EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
Anthony Van Kralingen, Jr.. 


was called as a witness on his own behalf, and after having 
been first duly sworn, was examined and testified as fol- 
lows: 
8 Drect ExaMInaTION 

By Mr. Macor: 


* * * * * * * * * * 


18 Q. Now, what, if anything, took place, and tell us 

what was said and who said it at this chapel meeting 
that you recall in September. A. In September, I presented 
a motion that would reverse the chairman’s—the chapel 
chairman’s interpretation of the overtime—of an overtime 
law. It in effect—it was that if a member worked overtime 
in a shop other than the Star-Bulletin, he would be required 
to post it the same as if he worked at—at the Star-Bulle- 
tin. 


* * * * * * * * * * 
19 By Mr. Macor: 


Q. And what happened to the motion? A. The motion 
passed. 

Q. Was it opposed by anybody? A. Yes, it was opposed 
by Frank Almond. 

Q. And who is Frank Almond again? A. Frank Almond 
is the secretary of the Union. 

Q. Can you recall what he had to say, if anything, in 
opposition to the motion? A. Only that he didn’t agree 
with it. 

* * * * * * * * * * 


22 | Mr. Macor: Now, after the September chapel meet- 
ing that you testified to, did you attend any chapel 
meetings in October, 1956? 
Witness: Yes, I did. 
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Q. Where was this one held? A. Same place—in the 
composing room of the Star-Bulletin. 


* * * * * * * * * * 


Q. Will you tell us to the best of your recollection 

today what was discussed at that chapel meeting. 

Tell us what was said and who said it. A. Again, the topic 

was overtime distribution—the overtime distribution laws. 

I presented a motion that would—that would change one 

of the chapel laws to the effect that a man couldn’t be 
forced to work overtime. 


* ” cd * * * * * * 


Q. Did anything else occur at that meeting, to your 
recollection? A. Yes, there were nominations for 
chapel chairman. 

Q. And who was nominated for chapel chairman? A. 
There was Bill Culler, Kenney Katayama, and myself. 


* * * * * * * * * * 


Mr. Macor: During the time you were employed 
by the Star-Bulletin, did you prepare or have pre- 
pared any documents with respect to working conditions at 
the Company? 
Witness: Yes, I did. 


* * * * * * * ” * 


Mr. Macor: I show you, Mr. Van Kralingen, the docu- 
ment which has been marked for identification pur- 
28 poses as General Counsel’s Exhibit No. 3, and ask 
you if you can identify that. 
Witness: Yes. I wrote it. 


By Mr. Macor: 


Q. You wrote that? A. Yes. 

Q. And what, if anything, did you do with that docu- 
ment? A. I asked the chapel chairman to post it on the 
board—on the chapel board. 


* * * * * 
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Q. This is General Counsel’s Exhibit No. 3, entitled, 
‘¢ An Appeal To Reason.”’ Now, after asking Mr. Katayama 
to post that, to your knowledge was it posted? A. 
29 Yes, it was posted—it was posted that night, but 
it wasn’t posted the next night when I came to work. 
Q. And where was it posted? A. On the chapel bulletin 
board. 
Q. That is at the Star-Bulletin? A. Yes. 


* * * * * * * * * 


Mr. Macor: Now, after that did you prepare any other 
bulletins? 

Wrrness: Yes, I did. 

Mr. Macor: I would like to have these two documents 
marked for identification purposes as General Counsel’s 
exhibits next in order. On one is the heading: ‘‘This is a 
suggestion to the chapel chairman on the distribution of 
overtime’’, etc., bearing the typed signature of Tony Van 

Kralingen—and I will mark it for identification pur- 
30 —_ poses as General Counsel’s Exhibit No. 4. 


° * * * * * * * * * 


Mr. Macor: And the document bearing the typed date, 
11 October 1956, addressed to Executive Committee, Hono- 
lulu Typographical Union, I will mark for identification 
purposes as General Counsel’s Exhibit No.5 * * * 


e * * * * * * * * * 


31 Tra, HXAMINER Bennetr: You told us that the 
‘other document which was marked No. 3 was posted 
on orlabout July 19th, the date that it bears. How about 
this? Was this before or after that? 
Wrrvess: This was after. 
Mr. Macor: Approximately how long after? 
Wrrness: At least a month. 


By Mr. Macor: 


Q. About a month. And what did you do with copies of 
that document? A. I gave one copy to Stanley Harada, and 
asked that he post it. 


* * ” ™ * * * * * * 


Q. Now, I show you what has been marked for iden- 
tification purposes as General Counsel’s Exhibit No. 
5, and it bears the date 11 October 1956, and I ask you if 
you prepared that document? A. Yes, I did. 
Mr. Macor: I formally offer in evidence General Coun- 
sel’s Exhibit No. 4. 
33 Tran Examiner Bennerr: I don’t think I have 
ruled on 3 yet. 
Mr. Macor: And 3. 
Tru Examiner Bennett: I gather there is no objection, 
Mr. Troy? 
Mr. Troy: No objection. 
Trt Examiner Bennerr: They may be received. 


* * * * * * * * * 


Mr. Macor: Now, directing your attention to General 
Counsel’s Exhibit No. 5, what if anything did you do with 
copies of that document? 

Wirness: I gave copies to the executive committee who 
were having a meeting that day. 


* * * * * * * * * * 


Mr. Macor: What discussion, if any, took place 
with respect to the document marked for identifica- 

tion purposes as General Counsel’s Exhibit No. 5? 
Witness: The meeting was—the executive committee 
asked for suggestions on the drying up of overtime laws, 
and J—I attended the meeting, and I presented this 
35 written account of my views, and I also spoke on 

the same thing. 


By Mr. Macor: 


Q. What, if anything, did you have to say? I said gen- 
erally what was in here—that the laws should be adapted 
to each particular chapel—the overtime laws, because the 
overtime condition in each chapel varies—and that the 
Union laws that were being drawn up should be written in 
a general way, governing the overtime, but that the particu- 
lars should be left up to the chapels. 

Q. What, if anything, was said by any members of the 
executive committee—to your recollection? A. Only that 
they didn’t agree with me. 

Q. Did Mr. Brandt and Mr. Almond have anything to 
say at all? A. Yes, Carl Brandt spoke; Elmer Wilson 
spoke; and Frank Almond spoke. 

Q. Did they say anything personal? A. Yes. 

Q. What did they say? A. Other than opposing my 
views, I don’t recall. 


* * * * * * * * * * 


36 Mr. Macor: I formally offer in evidence General 
Counsel’s Exhibit No. 5. 


* Ld * * * * * * 


Tray Examiner Bennett: It will be received. 


* * * * * * * * * * 


42 Mr. Macor: I show you, Mr. Van Kralingen, a 
document that is marked for identification purposes 
43 as General Counsel’s Exhibit No. 6, and I ask you 
if you can identify that. 
Wrrwess: Yes, this is the one. 


By Mr. Macor: 


Q. And was this prepared by you? A. Yes, it was. 

Q. What, if anything, did you do with the exhibit after 
it was prepared by you? <A. I had carbon copies of it, and 
on Monday, November 12th, when I reported for work— 
it was about 3:25 as I entered the Star-Bulletin front door, 
and I walked straight back to the time clock where the 
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day shift was gathered around, waiting to punch out. I 
' gave a copy to Ambrose Wong, and IJ offered one to Mr. 
Stracke. 


* * * * * * % * * * 


A. Then I walked over to the machines where the night 
| shift were—where the members of the night shift were 
i standing around waiting until 3:30 to go to work, and I 
| gave one to Joe Nicholson and to Dick Lutes. 


* * * * ™ ™ * * * 


Q. Mr. Macor: I formally offer in evidence Gen- 
eral Counsel’s Exhibit No. 6. 


* * * Bd * me * 


Trt ExaMiner BENNETT: It is received. 


* " * * * * * 


By Mr. Macor: 


Q. Did you go to work the next day? A. Yes. 
Q. That being what? November 13, 1956? A. Yes. I 
| went to work, and about ten minutes to four Carl Blade 
told me that Ed Larson wanted to see me in his office. 
48 Q. Did you go into Mr. Larson’s office? A. Yes. 
Q. Was anybody else present? A. No. 

Q. Will you now tell us the conversation that occurred 
at that time. Tell us what was said and who said it. A. 
As I walked into the office, Ed Larson said to me, ‘‘Van, 
| I will have to let you go.’’ I said, ‘‘Is there any special 
| reason??? He said, ‘‘Yes, you violated an office rule.’’ I 
' said, ‘‘Which one?’’ He said, ‘‘Office Rule 15.’ And I 
said, ‘‘Put it in writing.’’? And he said he would and that 
i I could pick it up with my check the next day. And then 
he said, ‘‘I read—I read your letter—I read your campaign 
letter, and I think you are all wet.’? And I said, ‘‘The 
whole thing?’’ He said, ‘‘Yes.’? Then we talked about 
the various points that I brought out in the letter—the 
| instances that I pointed out about violations of the con- 
tract, and especially as it pertains to apprentice training. 
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We talked about apprentices, and his position was that he 
had the best apprentices and that the training program 
was proper. 

And then when the discussion slowed down, why, I left 
the office. 


* * * * cd * * ° * * 
Mr. Macor: During the time you were employed 
55 by the Star-Bulletin, were you ever criticized with 
respect to your work? 
Wirvess: No, I was never criticized. 


By Mr. Macor: 


Q. Were you ever warned at any time that you 
56 would be discharged? A. I was warned : 

Q. (Interrupting). By a representative of man- 
agement? <A. No. 


* * * * * * * * * * 


58 Q. Before you were discharged, were you ever 


warned at any time that you had violated Office 
Rule 15? A. No. 
Q. Were you ever warned at any time that you would 
be discharged for violating Office Rule 15? A. No. 


* * * * * ” * * * * 


Cross-ExaMINATION 


By Mr. Troy: 


* * * * * * * * 


Q. And you say you worked at the Advertiser as 
an apprentice for about two years prior to either 
1953 or 1954? <A. Yes. 
Q. Did you leave Hawaii about 1953 or 1954? A. Yes, 
I left for a year and a half. 
Q. And did you work in the printing trade on the Main- 
land? A. Yes. 
Q. You worked as a journeyman? A. Yes. 
Q. How many shops did you work for? A. Approxi- 
mately 12 or 15. 
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Q. How long have you been a union member—that is, 
a member of the I. T. U.? A. I came into the union as an 
apprentice member. I came in about 1952. 

Triat Examiner Bennett: You mean Local 37? 
61 Wiryess: Yes. 
Mr. Troy: When were you issued a journeyman’s 
card in the I. T. U.? 
Wrrness: It was in 1954, I believe. 


* * * * * 


By Mr. Troy: 


64 Q. All right. At any later time after your reem- 

ployment in July, 1956, was there a collective bar- 
gaining agreement signed between the union and the com- 
pany? A. Yes. 

Q. You were very critical of the contract, were you not? 
A. Yes, I was. 

Q. You were also very critical, were you not, of the 
officers of the union who negotiated the contract, isn’t 
that correct? A. Yes, sir. 

Q. You were also very critical of conditions generally 
concerning wages, hours and working conditions in the 
company, isn’t that correct? A. Yes. 

Q. And on many occasions, you expressed your criti- 
cism to other employees concerning that contract? A. Yes. 

Q. You also expressed criticism to other employees of 
the administration of the contract by the union officials, 

is that not correct? A. Yes. 
65 Q. And at all times while you were employed 

by the Star-Bulletin, from and after July, 1956, 
you expressed the point of view that the union should be 
very militant and aggressive in its attitude toward an 
employer, isn’t that correct? A. Yes, I did. May I ex- 
plain that? The opinion that I expressed was that the 
union should be militant in enforcing the contract that 
was signed. 

Q. And did you make statements to employees at the 
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Star-Bulletin that the contract was being violated con- 
stantly by the employer? A. Yes. 

Q. As a matter of fact, on one oceasion in one of the 
exhibits, you characterized that contract as despicable, 
isn’t that correct? A. Yes. 

Q. You were also critical of the chapel chairman, were 
you not, in his handling of the duties of that office? A. Yes. 

Q. And on one occasion you informed him that you were 
going to prefer charges against him in the union if he 
didn’t do what you asked him to do? A. Yes. 

Q. And there was a union meeting held on one occasion, 
after which a fight resulted and you were fined for having 
assaulted one of the union members by the name of De- 
Mello, is that correct? 


* * * * 


Wirness: Yes. 
* * * * * 


John Terence Gidre, 


was called as a witness by and on behalf of the General 
Counsel of the National Labor Relations Board, and after 
having been first duly sworn, was examined and testified 
as follows: 


* bal * * * * * * * 


Cross-EXAMINATION 


* * * * * * * * * 


84 Mr. Troy: One more question. General Counsel 
asked a question to the effect that—did you have to 
have a union card to work in the Star-Bulletin, and your 
reply was yes. 
Wirxess: When? You don’t have to have a card 
85 to work there. No. I mean—there are several work- 
ing there now that don’t have cards. 
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88 Kenneth Tamanaha, 

was called as a witness by and on behalf of the General 
Counsel of the National Labor Relations Board, and after 
having been first duly sworn, was examined and testified 
as follows: 


Dmect Examination 

* * * * * * * * * 
Mr. Macor: Now, after you quit your job at Fisher 
Corporation, and went over—by whom were you 

hired at the Star-Bulletin? A. Wrrness: Mr. Larson. 
Q. And did any conversation take place at that time 
with respect to the job? A. Well, Mr. Larson said that 
he can put anybody on the machines as long as he 
92 pays the union scale. And he says—he added that 
nobody can stop me—he can do anything he wants. 


* * ” * * * * * * 


Q. Now, did you ever make any application for 


membership in the I. T. U.? A. Yes. 
Q. Do you recall when you made such an applica- 
tion? A. October of 1954 or November of 1954. 


* * * * * * * * 
Terri Examiner Bennett: Off the record. 
* * * * * * * * * 


Mr. Macor: I formally offer in evidence General 
Counsel’s Exhibit No. 9. 


. * * * * * * 


Tru Examiner Bennett: It is received. 


* * * * * * * * * * 


Mz. Macor: I show you what, Mr. Tamanaha, has been 
marked for identification purposes as General Counsel’s 
Exhibit No. 10. It’s a copy of a document with the head- 
ing, ‘International Typographical Union,’’ entitled, 
‘‘ Agreement,’’ and ask you if you can identify that. 

Wrrness: Yes. 


By Mr. Macor: 


Q. Did you sign the original of such agreement? A. Yes. 


* * * * * * * * * * 


102 A. I keep it as a record of payment of dues. 
Q. And to whom did you make your payment of 
dues while you were working at the Star-Bulletin? A. 
The chapel chairman. 
Q. And where do you make your payment? On the 
company premises? A. Usually. 
103 Do you recall who the chapel chairman was in 
1954? A. Ambrose Wong. 

Q. And after you make your payment of dues, what, 
if anything, does the chapel chairman do with the working 
ecard? A. He places a stamp on it and puts his initial 
on the card. 

Q. And what does that stamp indicate, if anything, to 
your knowledge? A. Per capita stamp, I believe—per 
capita dues. 

Q. And who puts that stamp on the working card itself? 
A. The chapel chairman. 

Q. The chapel chairman. And what entries, if any, are 
made ion the card? A. Dues paid for the month—local 
dues, I. T. U. assessment, and the per capita tax. 

Q. And who makes those entries? A. The chapel chair- 
man. 


* * * * * * * * * 


106 Mr. Macor: You made all those payments to the 
chapel chairman, is that correct? 
Wrrness: In December of 1956 I paid it to Mr. Almond. 


By Mr. Macor: 


Q. Do you normally pay it to Mr. Almond or do you 
normally pay it to the chapel chairman? A. I normally 
pay it to the chapel chairman, but, however, if he is not 
there, I pay the secretary-treasurer. 

Q. All those payments that you made, were they made 
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on the company premises—if you can recall? A. In 1956, 
yes. 

Q. I show you again General Counsel’s Exhibit No. 10 
in evidence, an agreement covering uncompleted I. T. U. 
lessons in printing. I ask you, sir, did you ever sign an 
agreement with the company with respect to completing 
I. T. U. lessons in printing? A. No, 

Q. Now, how many lessons were you to complete? <A. 
Were I to complete? 

Q. Were you to complete—how many lessons did you 
have—? A. (Interrupting) 50. 

Q. Fifty. Well, during the time that you were working 

for the Star-Bulletin, before you were discharged, 
how many lessons had you completed? A. Three. 


* * * * * * * * * 


Mr. Macor: And can you explain why you had to 
take these lessons? 
Wiryess: Yes—because of my—of not serving my ap- 
prenticeship training completely. 


By Mr. Macor: 


Q. And how long was the apprenticeship, if you know? 
A. Well, it’s supposed to be six years. 

Q. And previous to the time that you went to work for 
the Star-Bulletin, how many years had you in the trade? 
A. Four and a half. 


* * * * * * * * * * 


Q. And at the time you were discharged, Mr. 
Tamanaha, what type of work were you doing? What 
kind of machine were you working on? A. I was working 
on the mixer machine. 
Trt Examiner Bennett: Mixer? 
Wirness: Yes. 
Mr. Macor: And so that the Trial Examiner will 
110 understand it, will you explain what a mixer ma- 
chine is? 
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Wirness: A mixer machine is a machine used to set ad- 
vertising ads. 


By Mr. Macor: 


Q. And were you being paid the journeyman’s scale or 
were you being paid more or less than the journeyman’s 
seale? A. I was being paid more than the journeyman’s 
seale. 

Q. How much more? A. Ten cents an hour. 

Q.' Will you explain why you were being paid more than 
the journeymen’s scale? A. That is a machine that re- 
quires more skill than the news machine. 

Q.' Now, during the time you were employed by the Star- 
Bulletin, were there any complaints about your work? A. 
No. 


* * * * * * * * * 


111 Q. Now, during the time you were employed by 
| the Star-Bulletin, were you asked at any time to 
complete your I. T. U. lessons in printing? A. Yes. 
Q. By whom? A. By Lujo DeMello, the chairman of 
the apprentice committee, and by the executive council of 
the union. That’s all. 


* * * * * * * * * * 


112 Q. When was it he first asked you or spoke to you 
with respect to completing the lessons, if you recall? 
A. In the summer of 1956. 


* * * * * * * * * * 


Q. Tell us what was said. A. He said I’d better get my 
lessons done. I’m behind, and that if I don’t, he will have 
to report me to the executive council. 

Q. What did you say, if anything? A. I told him I will 
get my lessons done. 

* * * * * * * * * * 

Ms. Macor: When next was it, you say, that somebody 
spoke to you with respect to completing your lessons? 
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Wrryess: In September I received a letter from the execu- 
tive council of the union requesting me to be present at 
the regular, monthly meeting, and I was told by the council 
to get my lessons done. 


By Mr. Macor: 


Q. And did you go to that executive meeting? A. 
Yes. 
113 Q. Where was it held? A. At the Nuuanu 
Y. M. C. A. 

Q. That is here in Honolulu? <A. Yes. 

Q. Will you tell us who was present at the meeting? A. 
Mr. Wilson, Mr. Poole, Mr. Tsuchiyama. 

Q. And this is the executive committee of the union, is 
that correct? A. Yes. 

Q. What, if anything was said to you—or who did you 
speak to at the time? A. Mr. Wilson spoke to me. He said 
that I may lose my card if I don’t finish my lessons, and 
there is no way I can get it back if they will revoke my card 
under those circumstances. 

Q. What, if anything, did you say? A. I told him I will 
get it done. 

Q. What card was he referring to? A. My union eard. 

Q. Was anything else said at the time? A. No. 

Q. You say this was sometime in September? A. There- 
abouts. 

Q. This is the year 1956? <A. Yes. 

Q. Now, when next, if at any time was there any discus- 

sion with you with a union representative with re- 
114 spect to concluding your lessons? A. In November, 

Mr. Brandt, the president of the union, asked me if 
I completed my lessons. I told him no, but that I’ll get 
it done. He told me to let the chairman know if I do get 
my lessons done. 

Q. What else was said? A. That’s all. 

Q. Where were you at the time Mr. Brandt was talking 
to you? A. At work. 


80 


Q. At the Star-Bulletin? A. Yes. 

Q. What time of the day was he talking to you? A. About 
five o’clock—five-thirty. 

Q. And Mr. Brandt was what? The president of the 
union? A. Yes. 

Q. He is also employed by the Star-Bulletin, is that cor- 
rect? A. Yes. 

Q. When was it in November that you had this discus- 
sion and conversation with Mr. Brandt? A. November the 
20th. 

Q. How long was that before you were discharged? A. 
Three days. 

Tria Examiner Bennetr: What was the date, approxi- 
mately, of your last lesson—just approximately? 

Wrrvess: February, 1956. 
115 Q. Now, directing your attention to the month of 
October, 1956, what position, if any, did you hold in 
the union? A. I was the assistant chapel chairman. 
Q. And up until the date you were discharged, were you 


always assistant chapel chairman? <A. Yes. 

Q. And how long had you been assistant chapel chair- 
man? A. About half a year or more. 

Q. What were your duties, if you can recall, as assistant 
chapel chairman? A. Assist the chapel chairman in ironing 
out chapel difficulties, collecting dues. That’s it. 


* * * 2 * * * * * * 


128 Mr. Macor: I show you, Mr. Tamanaha, General 
Counsel’s Exhibit No. 12 for identification purposes 
_a letter on the letterhead of the Honolulu Typographical 
Union, addressed to Mr. Edward Larson; Foreman, Com- 
posing Room; Honolulu Star-Bulletin—and bearing the 
signatures of Carl A. Blade, Frank B. Almond, and E. M. 
Wilson—and I ask you, sir, if you can identify that. 
129 —OA.. Yes. 
Q. What is it? A. It’s the letter that was read 
at that meeting. 
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Q. Is that the letter that was read by Mr. Almond as 
you walked in Mr. Larson’s office? A. Yes. 
' Q. Did he read it in its entirety? <A. Yes. 
Q. All right. Now, tell us what next occurred—what 
' next was said? A. Then he handed it over to me. 
Q. Who handed it over to you? A. Mr. Almond. 
Q. All right. What occurred then? A. Then as I was 
reading it, Mr. Larson handed my check over. 
Q. What check was this? A. This was the check that I 
would normally receive the following week. 
| Q. Allright. Now, what was said by anybody? A. Then 
I asked Mr. Almond, ‘‘Why can’t I work here without a 
' eard?’? He looked at me and he said, ‘‘You will give me 
trouble if you do.’’ I asked him again, and he said the 
same thing. 
Trrau ExaMIner Bennett: ‘‘You will give me trouble if 
you do’’? 
Witness: Yes. 
130 Mr. Macor: What else was said then? 


Wrrness: I told Mr. Almond that I made an agree- 
- ment to finish the lessons with the union, not with the com- 
' pany. Mr. Larson said yes, he made an—Mr. Larson made 
' an agreement with the union. I asked him for that agree- 
’ ment and he said he made one verbal—he made a verbal 
agreement with the union. 


By Mr. Macor: 


Q. All right, what next was said by anybody? A. I told 
: Mr. Larson I didn’t make an agreement with him; I made 
it with the union. And Mr. Larson looked at me and he 
said, ‘‘Whenever you make an agreement, you have got to 
follow through on it.’’ 

TrraL Examiner BENNETT: Say that again. 

Wrrness: Mr. Larson said, ‘‘Whenever you make an 
agreement, you have got to follow through on it.’’ 

Mr. Macor: What occurred next? 

Witness: I think I walked out of the shop—office. 
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By Mr. Macor: 


Q. Was any mention made of the lessons at all? A. Oh, 
yes—I told Mr. Almond I just sent in twenty more lessons 
before coming to work. 

Q. What did he say? A. He didn’t say anything. 

Q. Now, you received a check from Mr. Larson at that 
time? A. Yes. 

Q. And General Counsel’s Exhibit No. 12 is the 
131 letter that you received at the time? A. Yes. 


* * * * * * * * * * 


133 Mr. Macor: After your discharge, did you have 
any further conversations with—or any conversa- 
tion with Mr. Almond in respect to this matter? 
Wirvess: Not until after the regular meeting of the union 
held in December. 


By Mr. Macor: 


Q. This was the December union meeting? A. Yes. 

134 Q. Where was it held? <A. At the Nuuanu 
Y. M. C. A. 

Q. Did you attend that meeting? A. I was outside. 

Q. To your knowledge, what was the purpose of the 
meeting and what was discussed at the meeting? A. Well, 
the membership of the union reversed the executive coun- 
cil’s decision recommending the revocation of my card. 

Q. And were you ever notified officially by the union that 
that occurred? A. Yes. 

Q. Do you recall when that was? A. In the week of 
December 2nd to the 9th. 

Q. Who so notified you? A. Mr. Almond did. 

Q. Was this by letter or by personal conversation—or 
what? A. A letter, I think. 

Q. Where you at the time? A.I went to see Mr. Almond. 

Q. Where did you see Mr. Almond? A. At the Star- 
Bulletin. 

Q. Was anybody else present at the time? <A. No. 
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Q. Tell us what occurred—tell us what conversation 
occurred. A. Mr. Almond asked me if I was going to press 
charges against the union. I told him, “I don’t 

know.’’ 
135 Triuat Examiner Bennett: What charges are you 
talking about? 

Wriryess : This——. 

Triat Examiner Bennett: Before the Labor Board? 

Wrrness: Yes. 

Triau Examiner Bennett: All right. 

Wirness: I told him I don’t know—that I lost a consider- 
able amount of back pay that I need—that it was just be- 

i fore Christmas and I depend on my weekly pay check. And 
‘ he hinted that if I do press charges, I may not be able to 
get my card back. 

Mr. Macor: What else was said, if anything? 

Witness: I don’t remember. 


By Mr. Macor: 


Q. Were you ever notified by the Honolulu Typograph- 
| ical Union, No. 37, that you were reinstated in journeyman 
‘membership? A. Mr. Almond showed me a telegram that 
‘he sent to the Mainland in respects to giving my card 

back. 

Tria. Examiner Bennerr: When was this? 

Wirness: On December 3rd or 4th. 

TrraL Examiner BennetT: The same conversation? 

Wrrness: Probably the day before. 

Mr. Macor: Did you ever receive your card back? 

Wrrness: I was told I was reinstated. 


By Mr. Macor: 


Q. Was there any—what occurred with respect 
to your lessons in printing? A. I was given a six 
months’ extension. 
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By Mr. Macor: 


Q. Was any mention made of the lessons at all? A. Oh, 
yes—I told Mr. Almond I just sent in twenty more lessons 
before coming to work. 

Q. What did he say? A. He didn’t say anything. 

Q. Now, you received a check from Mr. Larson at that 
time? A. Yes. 

Q. And General Counsel’s Exhibit No. 12 is the 
131 letter that you received at the time? A. Yes. 


* * * * * * * * * * 


133 Mr. Macor: After your discharge, did you have 
any further conversations with—or any conversa- 
tion with Mr. Almond in respect to this matter? 
Wrrness: Not until after the regular meeting of the union 
held in December. 


By Mr. Macor: 


Q. This was the December union meeting? A. Yes. 


134 Q. Where was it held? A. At the Nuuanu 
Y. M. C. A. 

Q. Did you attend that meeting? A. I was outside. 

Q. To your knowledge, what was the purpose of the 
meeting and what was discussed at the meeting? A. Well, 
the membership of the union reversed the executive coun- 
cil’s decision recommending the revocation of my card. 

Q. And were you ever notified officially by the union that 
that occurred? A. Yes. 

Q. Do you recall when that was? A. In the week of 
December 2nd to the 9th. 

Q. Who so notified you? A. Mr. Almond did. 

Q. Was this by letter or by personal conversation—or 
what? A. A letter, I think. 

Q. Where you at the time? A. I went to see Mr. Almond. 

Q. Where did you see Mr. Almond? A. At the Star- 
Bulletin. 

Q. Was anybody else present at the time? A. No. 


ce] 
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Q. Tell us what occurred—tell us what conversation 
ecurred. A. Mr. Almond asked me if I was going to press 


charges against the union. I told him, ‘I don’t 


1 


know.”’ 
35 Tria, Examiner Bennett: What charges are you 

talking about? 

Wrryess: This——. 

Tria Examiner Bennett: Before the Labor Board? 

Wrrness: Yes. 

TriaL ExaMiner Bennett: All right. 

Wrrness: I told him I don’t know—that I lost a consider- 


‘able amount of back pay that I need—that it was just be- 


i fore Christmas and I depend on my weekly pay check. And 
‘he hinted that if I do press charges, I may not be able to 
get my card back. 


b 


Mr. Macor: What else was said, if anything? 
Wirxess: I don’t remember. 


By Mr. Macor: 


Q. Were you ever notified by the Honolulu Typograph- 
‘ical Union, No. 37, that you were reinstated in journeyman 
‘membership? A. Mr. Almond showed me a telegram that 
‘he sent to the Mainland in respects to giving my card 


ack. 
TrraL Examiner Bennetr: When was this? 
Wirness: On December 3rd or 4th. 
Trrat Examiner BENNETT: The same conversation? 
Wrrwess: Probably the day before. 
Mr. Macor: Did you ever receive your card back? 
Wrrwess: I was told I was reinstated. 


By Mr. Macor: 


Q. Was there any—what occurred with respect 
to your lessons in printing? A. I was given a six 
months’ extension. 


* * * 
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137 Mr. Macor: Mr. Tamanaha, did you ever have any 
conversation with Mr. Almond with respect to being 
re-employed by the Star-Bulletin? 
Wrrness: Yes, Mr. Almond said that he can arrange for 
me to come back to work, but then I have no priority. My 
name would have to be put at the last of the board. 


By Mr. Macor: 


Q. When was it he told you that? A. Oh, about 
December 3rd-4th. 

Q. What year? <A. 1956. 

Q. Will you explain to the Trial Examiner what you 
mean by priority? A. Well, we have a slip board where our 
names will be put according to seniority. Mr. Almond said 
that my name would be at the bottom. 

Tria, Examiner Bennetr: You mean by that that you 
would not have your seniority? 

Wrirness: Yes, I would be just like a new man working. 


Mr. Macor: Where had your name been on that slip 
board before you were discharged? 

Wirness: Oh, there were about at least 15 names after 
me. 


* * * * * * * * * 


140 Q. Referring your attention to General Counsel’s 
141 | Exhibit No. 11, the third paragraph thereof reads, 
| Your attention is also directed to your Interna- 

tional Typographical Union Book of Laws. If you do not 
have a copy, your local secretary-treasurer will be glad 
to supply one.’? Were you furnished a copy of the Book 
of Laws of the International Typographical Union? A. 
Yes. 

Q. By whom? A. Mr. Almond. 

Q. To your knowledge, did all members have copies of 
the Book of Laws of International Typographical Union? 
A. Yes. 


CROSS-EXAMINATION 


* * * * * * * * * 


Q. Did Mr. Larson tell you at the time of your 
employment that you had to be a member of the 
: union in order to be employed? A. No. 

Q. Was the subject of the union discussed at all at the 
time he agreed to give you employment? A. I don’t re- 
member. 

Q. Who asked you to join the union after you went to 
i work for the Star-Bulletin? A. I don’t think I was asked. 
I volunteered. 

Edward L. Larson, 
| was ealled as a witness by and on behalf of the General 
: Counsel of the National Labor Relations Board, and after 
having been first duly sworn, was examined and testified 
as follows: 


Dmecr ExaMInaTIoN 
* * * * * * * * * 
151 A. Iam the foreman of the composing room, Star- 
Bulletin. 
Q. How long have you held that position? A. Going on 
six years. 
* * * * * * bd * * * 
Mr. Macor: Mr. Larson, are you a member of the I. T. U.? 
Wrrvess: Yes, J am. 


By Mr. Macor: 


Q. How long have you been a member? A. 27 years. 
Q. Are you a member in good standing in that union? 
A. That’s right. 


* * * * * * * * * * 


162 Mr. Macor: I have marked for identification, Mr. 
163 Trial Examiner, General Counsel’s Exhibit No. 17 
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—a document entitled, ‘‘Agreement between Honolulu 
Star-Bulletin, Limited and Honolulu Typographical Union 
No. 37—May 17, 1954, through May 19, 1956.”’ 


(The document heretofore referred to was marked for 
identification as General Counsel’s Exhibit No. 17 for 
Identification.) 


Mr. Macor: And General Counsel’s Exhibit No. 18— 
‘Newspaper Scale and Agreement between Honolulu Star- 
Bulletin, Limited and Honolulu Typographical Union No. 
37—May 21, 1956, through May 17, 1959.’’ 


(The document heretofore referred to was marked for 
identification as General Counsel’s Exhibit No. 18 for Iden- 
tification.) 


Mr. Macor: As General Counsel’s Exhibit No. 19 for 
identification purposes, a document entitled, ‘‘Book of Laws 
of the International Typographical Union—effective Janu- 
ary Ist, 1956.”’ 


(The document heretofore referred to was marked for 
identification as General Counsel’s Exhibit No. 19 for Iden- 
tification.) 


Mr. Macor: As General Counsel’s Exhibit No. 20 for 
identification purposes, a document entitled, ‘‘Book of Laws 
of the International Typographical Union—Effective Janu- 
ary First, 1957. 


(The document heretofore referred to was marked for 
identification as General Counsel’s Exhibit No. 20 for Iden- 
tification.) 


164 Mr. Macor: And as General Counsel’s Exhibit No. 

21 for identification purposes, a document entitled, 
‘‘Constitution and By-Laws of Honolulu Typographical 
Union No. 37 With Rules of Order—Revised and Adopted 
February, 1954.’’ 


* * * * * 
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Mr. Macor: I am offering them at this time, and it might 
be agreed that the Agreements, General Counsel’s Exhibit 
No. 17 and General Counsel’s Exhibit No. 18 were in full 
force and effect during the dates indicated. 

Mr. Troy: That is correct. 

Mr. Macor: I offer the documents in evidence at this 
time. 

Mr. Troy: No objection. 

TrraL Examiner Bennett: They may be received. 


* * ”" * * * * * * * 


178 Mr. Macor: At the time—probably at this time I 
179 prefer to make a motion with respect to the Com- 

plaint, Mr. Trial Examiner, and so do, At this time, 
I move to amend Paragraph V of the Complaint to include 
therein on the third line of said paragraph, after the 
words, ‘‘therein the Laws of the I. T. U.’’, and insert 
‘“provides that such Laws of the I. T. U. shall not be sub- 
jected to arbitration and further.’’ So that corrected, it 
will read, referring to Paragraph V, ‘‘At all times material 
herein, Respondent has maintained and given effect to a 
collective bargaining agreement with the Union, which, 
among its other provisions, includes and incorporates 
therein the Laws of the I. T. U., provides that such Laws 
of the I. T. U. shall not be subject to arbitration and 
further providing that the foreman must be an active 
member of the union, that only the foreman may employ 
and discharge, that only members of the union may be 
employed in performing work coming under the juris- 
diction of the union, and requires the payment of dues 
and assessments.’’ 


* * * * * * * * * 


Trai Examiner Bennett: I will grant the motion. 


* * * * * * * * 


Mr. Macor: I think probably I should cite the 
provisions so that the Trial Examiner and Counsel 
will know what provisions I am talking about. 
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Tria, Examiner Bennetr: Apparently Counsel are in 
agreement that the provisions should be cited; so let’s 
have them at this time. 

Mr. Macor: Referring to General Counsel’s Exhibit No. 
17 in evidence, the provision which is included in that 
Agreement, which is subject to the motion I just made, is 
Section 24, subparagraph ¢ on page 20. The same pro- 
vision is contained in General Counsel’s Exhibit No. 18 
in evidence, the Agreement from May 21, 1956 through 
May 17, 1959, as Section 24 of that Agreement, subsection 
¢ on page 20. 

Referring to General Counsel’s 18 in evidence, I direct 
the Trial Examiner’s attention to Section 1, the recognition 
clause, on Page 1; Section 2, commencing on page 1, 
through and including page 4 of said Agreement; Section 
24, ‘‘Miscellaneous,’’ found on Page 20 of that Agree- 
ment; Section 18 with respect to Foremen on Page 12 of 
that Agreement; Section 6, ‘“‘Causes for Discharge’’ on 
Page 6 of that Agreement; Section 9, ‘‘Bulletin Board,’’ 
on Page 7 of the Agreement. 

With respect to the Book of Laws of the I. T. U., Gen- 
eral Counsel’s Exhibit 19 and 20 in evidence, I direct the 
Trial Examiner’s attention to Article III, ‘‘Chapels,’’ Sec- 
tion 2 on Page 21 of the Bylaws—the 1957 Bylaws—with 

respect to duties of chapel chairmen. That is also 
182 Article III, Section 2, Page 25 of the 1956 Bylaws. 

I also direct the Trial Examiner’s attention to 
Article III, Section 5, Page 21 of the said Bylaws—that’s 
in the 1957 Bylaws—which is also Article III, Section 5, 
Page 25 in the 1956 Bylaws. With respect to the charter 
of the local from the I. T. U., I direct the Trial Examiner’s 
attention to the Constitution of the I. T. U. on Page 4~— 
it’s Article II, Page 4 of the 1957 Bylaws, and it’s also 
the same article on the same page of the 1956 Bylaws. 

I also direct the Trial Examiner’s attention to the duty 
of members to comply with the Laws, regulations and de- 
cisions of the I. T. U., which is contained in the Constitu- 
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tion, Article XII, ‘‘Obligation,’’ Page 14 and Page 15, 
Section 5—that’s in the—. 

Trai Examiner Bennett: You said ‘‘Constitution.”’ 

Mr. Macor: That’s right—which contain the Book of 
Laws of the I. T. U., 1957; and it’s also Article XII, Section 
5, Page 18 of the 1956 Bylaws, which are the Book of 
Laws, which is G. C. 19 in evidence. 

With respect to the suspension for violating union laws, 
I direct the Trial Examiner’s attention to Article IV, Sec- 
tion 14, Page 24 of the 1957 Bylaws, and to Article IV, 
Section 15, Page 29 of the 1956 Book of Laws. The By- 
laws contained in the I. T. U. Book of Laws. 

With respect to that provision relating to ‘‘Foremen,”’ 

I direct the Trial Examiner’s attention to the—to 
183 Article VI, ‘‘Discipline,’’ Section 1, Page 29 of the 

1957 Bylaws—or, 1957 Book of Laws, which is Gen- 
eral Counsel’s Exhibit No. 20; and to Article VI of the 
Bylaws, Section 1, Page 36 of the 1956 Book of Laws. 

With respect to those provisions for dues and assess- 
ments, I direct the Trial Examiner’s attention to Article 
VII of the Bylaws commencing on Page 31 of the 1957 
Book of Laws; and to Article VII, commencing on Page 
39 of the 1956 Book of Laws. 

With respect to membership, which relates to the matter 
involving Mr. Tamanaha’s case, I direct the Trial Ex- 
aminer’s attention to Article XVI, ‘‘Membership,’’ Sec- 
tion 3-(a), Page 55 of the Bylaws in the I. T. U. Book of 
Laws for 1957. The same provision is found in Article 
XVI, Section 3 (a), on Page 70 of the 1956 Book of Laws 
of the I. T. U. 

I direct the Trial Examiner’s attention also to that 
provision that sub unions shall have the power to grant 
or refuse an applicant for membership a permit to work 
while his petition is pending, etcetera—which is contained 
in Article XVI, Section 9, Page 57, of the 1957 Book of 
Laws; and is also found in the same Section 9 on Page 
73 of the 1956 Book of Laws. 
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I also direct the Trial Examiner’s attention to the Gen- 
eral Laws contained in the Book of Laws of the I. T. U. 
with respect—which relates to the matter of Mr. Ta- 

manaha, on ‘‘Apprentices,’’ which is Article I, com- 
184 mencing on Page 80 of the 1957 Book of Laws of 
the I. T. U., and which is the same article commenc- 
ing on Page 103 of the 1956 Book of Laws of the L. T. U. 

I also direct the Trial Examiner’s attention to Section 
13 of that article I just quoted, commencing on Page 82 
of the 1957 Book of Laws, which is contained in the same 
section but on Page 105 of the 1956 Book of Laws of the 
I. T. U. and Section 19 on Page 83 of the 1957 Book of 
Laws, which is the same section but on Page 107 of the 
1956 Book of Laws. 

With respect to that provision amending the contract 
which I just made—that the laws of the I. T. U. are sub- 
ject—are incorporated as part of the contract and are 
not subject to arbitration, I direct the Trial Examiner’s 
attention to Article II of the General Laws of the I. T. U. 
with respect to ‘‘Arbitration,”’ Section 3 on Page 84, con- 
tained in the 1957 Book of Laws of the L T. U. and which 
is the same article and the same section contained on Page 
109 of the Book of Laws of the L. T. U. 

I direct the Trial Examiner’s attention to the General 
Laws of the I. T. U., Article V, with respect to Foremen, 
Section 1 on Page 90 of the 1957 Book of Laws of the 
IL. T. U., which is contained in the same article, same sec- 
tion on Page 116 of the 1956 Book of Laws of the I. T. U. 

I further direct your attention to Section 11 of the 

185 same article with respect to Foremen on Page 92 

of the 1957 Book of Laws, which is Section 10, 
Page 118 of the 1956 Book of Laws. 

I direct the Trial Examiner’s attention to Article VII 
of the General Laws of the I. T. U., Section 1, commencing 
on Page 92, including all those sections; including Section 
8, on Page 94; Article VIII on Page 94 of the 1957 Book 
of Laws of the I. T. U. That relates to the provision of 
the Complaint referring to none but members of the 
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I. T. U. shall be authorized to perform certain work— 
clearly defined in the Book of Laws itself. That is also— 
the articles and section that I directed your attention to are 
found on Page 119 of the 1956 Book of Laws of the I. T. U. 
—as to Article 14, Section 1, Page 100 of the 1957 Book 
of Laws, which is also found on Page 128 of the 1956 
Book of Laws. 

In the event I might have overlooked this—this may 
well have been stated already—I direct the Trial Ex- 
aminer’s attention to Article—to the article relating to 
dues and assessments contained in the 1957 Bylaws, which 
is Article VII, commencing on Page 31 of the 1957 Book of 
Laws of the I. T. U., and which is the same article but 
mentioned on Page 39 of the 1956 Book of Laws of the 
pa! bse Oe 

With respect to the Constitution and Bylaws of Local 
37, which is General Counsel’s Exhibit No. 21 in evidence 

in this matter, I direct the Trial Examiner’s atten- 
186 tion to those portions relating to dues and assess- 

ments, which are on Page 36 and 37 of said docu- 
ment; the duties of chapel chairmen, which are contained 
on Pages 23 and 25 of said document; those relating to 
the I. T. U. laws, which are part of the constitution, on 
pages 31, 34 and 41 of said document; and those portions 
relating to duties of members, I particularly direct your 
attention to Section 5 of Page 34 of said document. 

Tri Hxamriner Bennett: That is it? 

Mr. Macor: That is it. 

Trou Examiner Bennett: With that, I assume you rest? 


* * * * * * * * * 


200 Stanley Shizuo Harada, 


was called as a witness by and on behalf of the Respond- 
ent, and after having been first duly sworn, was examined 
and testified as follows: 
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Dmect Examination 
* * * * * * * * * * 
203 Q. Do you have anything to do with the employ- 
nent of anybody who goes to work at the Star- 
Bulletin? A. No. 
Q. And is your testimony correct regarding the year 
1956 when you were chapel chairman? A. Yes. 
Q. And as chapel chairman, have you ever hired 
204 anybody to work for the Star-Bulletin? A. No. 


* * * * * * * * * * 


CRoSS-EXAMINATION 
” * * ” * * * * * * 
205 Q. Now, what were your duties as chapel chair- 
man at the Star-Bulletin? A. Well, was to see that 
violation wasn’t contracted in the shop, and look after the 
apprentice boys that they complete their lessons. 

Q. That is the I. T. U. lessons? A. Yes, sir. And collec- 
tion of the dues. 

Q. And that’s the dues into the I. T. U.? A. Yes, sir. 

Q. How did you collect the dues? A. Well, I used to 
collect: dues in the afternoon and some evenings I come 
down and I contact the boys in the evenings some times. 

| Q. And did you check the working card that the 
206 boys had? A. Yes. 
Q. And when they paid you the dues, did you put 
a stamp on their working card? A. Yes. 

Q. And that was your duty as a chapel chairman, is 
that correct? <A. Yes. 

Q. And wasn’t it also your duty to see that the laws 
of the I. T. U. were strictly enforced? A. No. The contract 
was enforced. 

* * * * * * * * * * 


214 Kenneth K. Katayama, 


was called as a witness by and on behalf of the Respond- 
ent, and after having been first duly sworn, was examined 
and testified as follows: 


* * * * * * * s s e 
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Cross-EXAMINATION 


* * * * * * * * 


Q. I see. Their dues are all paid up when they 
come to work. But after they are at work, why, you 

collect the dues from them and make entries on their work- 
ing cards, is that correct? <A. Yes. 

Q. That is one of your functions as chapel chair- 
226 man, right? A. Yes. 

Q. You also post dues in the—you also post dues 
stamps in the working card, is that correct? A. Yes. 


233 Robert Elinite, 


was called as a witness for and on behalf of Respond- 
ent, and after having been first duly sworn, was examined 
and testified as follows: 


Drmecr ExaMINnAaTION 


* * * * * * * * * * 


Q. Do you ever perform any other duties other than 

as a mark-up man? A. On Saturday, from 3:30 till 

234 7:30, I’m a supervisor, or I guess you’d call it a 
straw boss now—and on Sunday day shifts. 

Q. And tell us what you mean by being a straw boss. A. 
Well, the regular foremen have their days off the same 
as anyone else; so someone has to be in charge of the shop 
to meet the deadlines and see that the work is performed 
properly and the amount of work gotten out that should 
be. 


* * * * * * * * * * 


Q. Will you tell us as best you can recall what 

the discussion was concerning Mr. Tamanaha. A. 

Well, they wanted to know my thoughts on the case, and 

I said that I believed that if he had made an agreement 

to finish his lessons to anybody that he should keep his 

word and finish the lessons. And if they want a strict 

union shop, if that’s the way they wanted to go, then every- 
body should follow the book—not just a few. 
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Q. How was this discussion of Mr. Tamanaha intro- 
duced? What brought it about? In other words, your 
statement that you have just made. A. Well, that’s a 
rather hard thing to say. I don’t remember what started 
it. We had been bowling that evening, and Dick Lutes 
asked me to come over to Joe’s house for a drink. So I 
went over after bowling, and I couldn’t say truthfully 
what started the conversation. 

Q. Do you recall any statement—did you make any 
statement during that evening while in Mr. Contreras’ 
house ‘that Mr. Tamanaha should be discharged and not 
reinstated because he had lost his union card? A. No, 
I did not. 


* * * * * * * * * * 


243 Q. Tell us, Mr. Klinite, what is your understand- 

ing of the policy of the company concerning discus- 
sions during working hours as to personal matters or union 
matters? A. Well, you can’t expect a shift of, say, 35 
people to work eight hours without discussing things, and 
—it’s just impossible. There is talk going on. Normally, 
the talk does not interfere with work, and it’s a matter of 
breaking up the routine of working. If people were to 
get into an argument or a heated discussion that lasted too 
long that did hold up the work, the foreman would tell 
them to go back to work or break it up and talk about it 
later, or they would just go back to work themselves when 
they knew they were behind. Any place I’ve ever worked, 
it’s been the same. 

Q. How long have you been in the printing industry? 
A. I have to go back a ways. It’s eighteen years, minus 
war service. 

Q. About fourteen years of service in the printing in- 
dustry, is that your testimony? A. Yes. 

Q. And is it also your testimony that the practice of 
employees in the composing room at the Star-Bulletin is 
similar to the practice elsewhere concerning discussion of 
personal matters or union matters during working hours? 
A, Yes. 
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Q. Is it your position that on those occasions when 
244 you did diseuss either personal matters or union 
matters during working hours that you did not neg- 
lect your duties? A. No, I did not neglect my duties. 
Mr. Troy: I think that’s all. 


CROSS-EXAMINATION 
By Mr. Macor: 


Mr. Macor: It would be your position, then, that the 
policy of the company is that talking about union matters 
or any discussion on company time or premises is not a 
violation of Office Rule 15? 

Witness: I’m afraid you would have to read Office Rule 
15 to me. 


By Mr. Macor: 


Q. Aren’t you familiar with the Rules? A. I have read 
them on occasions, but I don’t know them that well. 

Q. I hand you General Counsel’s Exhibit No. 8 in evi- 
dence. A. I would say the general discussions weren’t 
any violation of Office Rule 15. 

Q. General discussions or not—how about discussions 
about union conditions and union shop among the em- 
ployees? Did that violate Office Rule 15? A. That would 
come under general discussion, wouldn’t it? 

Q. Is that your interpretation of it? A. I believe so. 

Q. If I have followed your testimony correctly 
245 you say if employees got in heated discussions that 
the foreman would tell them to break it up and go 

back to work? A. That’s right. 

Q.What else would the foreman do? A. That would 
be all. 

Q. That would be all? A. Yes. 

Q. Has that occurred to your knowledge? A. Yes. 

Q. Were employees discharged for it? A. No. 

Q. And if I follow your testimony correctly you and 
Mr. Van Kralingen have gotten into several heated dis- 
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cussions during working hours about union conditions, is 
that correct? A. I wouldn’t say several, no. I would say 
we have had discussions of different things during work- 
ing hours, but I don’t think there were enough to say 
there were several. 

Q. How many would you say you had? A. I would say 
one or two a week with Mr. Van Kralingen. 


* * * * * * * * 


262 Carl V. Blade, 
was called as a witness by and on behalf of the Respond- 
ent, and after having been first duly sworn, was examined 
and testified as follows: 

Dmecr Examination 
* * * * * * * * * * 


Q. How long have you been employed by the Honolulu 
Star-Bulletin? A. Approximately eight years. 


Q. And what position do you occupy with the company? 
A. Night side foreman at present. 

Q. How long have you held that position? A. About 
five years. 


* * * * * * * * * * 


266 Q. Now, on that occasion, did you say to the per- 
sons present—to the other persons, present that 
‘‘there’s a fellow running for chapel chairman that I’m 
going to fire’? A. I have no recollection of saying any 
such thing, but it is possible that I might have said there 
was a man we were going to fire, and I might have men- 
tioned Mr. Van Kralingen’s name, because previous to 
that I had recommended to Mr. Larson that he be fired, 
but as to the statement that I said why he was to be fired, 
I deny. 
267 ~~ Q. Did you use the words ‘‘chapel chairman”’ at 
all during that conversation? A. I did not. 
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Q. Do you have any independent recollection that you 
discussed Mr. Van Kralingen that night at all? A. No, 
I don’t. I can’t truthfully say that the man’s name was 
mentioned. It doesn’t seem reasonable to me that I would, 
but it is possible because of my previous recommendations 
to Mr. Larson. 

Tru Examiner Benyert: How much previous? 

Wrrnzss: Well, at this time I would feel safe in saying 
at least two or three weeks. 


* * * * * * * * * * 


Q. All right. Now, I am going to direct your at- 
tention to his employment from and after J uly 2nd, 
1956. What have you to say concerning personal conver- 
sations by Mr. Van Kralingen during the period after 
July 2nd, 1956? That is, personal conversations during 
office hours. A. Well, shortly after his second term of 
employment, it got to the place where it was rather inces- 
sant and continuous, first in one part of the shop and then 
in another part of the shop—first with one or two indi- 
viduals, and later with more individuals. He was rather 
chronic in it. 
Q. Be a little more specific, if you ean, and tell us on 
how many occasions during his shift would you observe 
him in discussions with other employees and how 
270 long those discussions would last. A. Well, as to 
length of time, I can’t tell exactly because I could 
never tell exactly when they started. I might be busy in 
one part of the shop and a conversation would go on for 
some time before I discovered it; but after I discovered 
it, all that was necessary for me to do was to walk up to- 
wards the group and they would automatically disperse— 
and this would happen on an average of two or three times 
a night. 
Q. How many employees would be in the group? A. As 
a rule, two men and himself—possibly a fourth one at 
times. 
Temi Examinek Bennetr: Who would be doing the 
talking? 
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Wirrwess: Well, in most cases, it was Mr. Van Kralingen, 
but not always. 

Mr. Troy: And how many nights, do you recall, would 
you observe these discussions? 

Wrrwess: Practically every shift he worked—more so 
to the latter term of his employment. 


By Mr. Troy: 


Q. And how many nights would that be that you were 
working yourself so that you observed these discussions? 
A. Well, we would have a Saturday night shift—would 
have been four nights a week. 

Q. Now, what, if anything, did you do when you ob- 

served these discussions, separate and apart from 
971 breaking them up by walking toward the group? A. 
Would you repeat that question, please? 

Tarr Examtner Bennett: Read it back. 

Mr. Troy: Well, it isn’t clear. I will withdraw the ques- 
tion. Do you recall any report to Mr. Larson concerning 
the personal discussion in which Mr. Van Kralingen en- 
gaged? 

Wirness: I recommended to Mr. Larson a number of 
times that he be discharged. 


By Mr. Troy: 


Q. When was the first time and the last time, let’s say, 
when you made this recommendation? A. Well, I don’t 
know as I can pinpoint it to actual times. I would guess 
that probably the first time was maybe in the fore part of 
September and the last time was maybe a few days prior 
to his discharge. 

Q. And tell us as best you can recall what reasons you 
gave to Mr. Larson to support your recommendations? A. 
Because his production as an individual was down. Fur- 
thermore, he was disturbing the morale and production of 
the entire shop. 

Q. Now, did you state that in so many words to Mr. 
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Larson when you reported to him and recommended that 
he be discharged? A. Definitely. 

Q. What did Mr. Larson tell you? A. Well, at the 

beginning we, the two of us, in discussing the case, 
272 chose to more or less try to neglect it, labor being 

what it was. We hoped it would clear itself up and 
get better. 

Q. Would you be more specific as to what you mean by 
the last statement, ‘‘labor being what it is’? A. Well, the 
printing industry is very short of printers. It is common 
everywhere. There is a great shortage of printers, par- 
ticularly so out here, and if we have a man that we can 
go along with at all or looks as if he might turn out to be 
a good man, we more or less lean over backwards to keep 
him. 

Trt Examines Bennett: Is there still a shortage of 
printers? 

Wrrvess: There is, definitely. 


* * * * 


By Mr. Troy: 


Q. Now, as time went on, did the discussions in which 
he participated increase or decrease? A. They increased. 
That was what brought about his discharge. 

Q.Well, now, tell us in what respect did they increase? 
To what extent? A. Well, as I say, when he first started 
his second term of employment, things were pretty good. 
Along about the first of September, this thing started. I 
think it started with the question of overtime that the 
union was having at that time. From then on they got 
worse until it was at the place where it was at least two 
or three times every night. 

Q. Did you report that to Mr. Larson? A. I did. 

Q. And during the times that you made these reports 
to Mr. Larson, what was his position prior to the actual 
discharge of Mr. Van Kralingen? A. His decision for all 
of those times was, ‘‘we will let it go for the time be- 
ing.”’ 
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278 Q. Did he assign any reasons? A. We hoped that 
it would clarify itself because of the shortage of 
labor. We had no desire to let a man go. 


* * * * * * * 


279 By Mr. Troy: 


Q. Now, I direct your attention to the term, ‘‘personal 
discussions’’, and I ask you to tell us your interpretation 
of when personal discussions violate Office Rule 15 and 
when they do not. A. When it interfers with production. 
For instance, on a night it’s nothing uncommon for men 
to be standing around in groups of ten or fifteen talking on 
the end of a shift or nights when we’re way past our sched- 
ule. If we’re having trouble meeting our schedule or meet- 
ing our quota of work, those nights never happen except 
in short, brief conversations which might be personal or 
business. 

Q. Is it your testimony that on numerous occasions dur- 
ing each week that Mr. Van Kralingen was violating Office 
Rule No. 15% A. Definitely so. 

Q. And is it your testimony that on numerous occasions 
you reported that to Mr. Larson? A. I did. 

Q. During this period, did you consider that there were 
other employees on the same shift with Mr. Kralingen 
who were violating Office Rule 15? A. Not to the extent 
that I had any objections to it. 


980 A. I would say not. 
Terai EXAMINER BENNETT: Were there any other 
employees whose talking you considered excessive? 

Wrrress: No. 

Q. Mr. Troy: Did you recommend to Mr. Larson that 
Mr. Van Kralingen be discharged because you disagreed 
with his views concerning the overtime problem? 

Wrrxess: No. 


By Mr. Troy: 


Q. Did you recommend that he be discharged because 
me became a candidate for chapel chairman? A. No. 
Q. Did you recommend that he be discharged because of 
his posting material on the bulletin board? A. No. 
Q. Did you recommend that he be discharged becaeuse of 
any statement made in any of the material posted 
281 on the bulletin board? A. No. 

Q. Is it your testimony that your recommenda- 
tion that he be discharged was based on your judgment 
concerning his poor work performance and his hindering 
of work by other employees? <A. It is. 

* * * * * * * 
CROSS-EXAMINATION 


* * * * * * * * * 


Mr. Macor: Had you recommended that thirty 
minutes before the discharge to Mr. Larson that 


he discharge Mr. Van Kralingen? 
Wrrvess: I did not. 


By Ma. Macor: 


Q. Mr. Larson just told you he was going to discharge 
Mr. Van Kralingen? A. That is true. 

Q. Tell us the conversation that occurred. A. I don’t 
know as I can recall the exact conversation. As I recall, I 
went in to work about three o’clock. My shift starts at 
3:30, and I think that Mr. Larson at that time told me he 
had decided to discharge Mr. Van Kralingen. And I asked 
him what for, and he told me it was for violation of Office 
Rule 15. Other than that, I can’t recall why or what 

might have been said. It couldn’t have been but a 
283 very short conversation, because I was due to go 
to work. 

Tray Examiner Bennett: Correct me if I am in error. 
Did I understand you to say before that you last recom- 
mended his discharge two or three weeks before? 
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Wrrness: I would say no. I would say that I recom- 
mended his discharge more recent than that. 

Trrat Examiner BenNETT: When would you place it? 

Wrrness: Possibly a week. 

Trt Examrver Bennett: That was the most recent 
recommendation? 

Wrrness: I would say so. 

Tara, Examiner Bennerr: And then covered this period 
of time back that you told us about? 

Wrrvess: That’s true. 

Mr. Macor: But on this occasion, thirty minutes before 
Mr. Van Kralingen was discharged, you had not recom- 
mended to Mr. Larson that he discharge him on that day, 
is that correct? 

Wirvess: No, that’s correct. 


By Mr. Macor: 


Q. And you don’t know specifically for what portion 
of Office Rule 15 he was discharged, is that your testi- 


mony? A. That’s true. 


* * * * * * * * * 


308 Repmecr ExaMiInaTion 


By Mr. Troy: 


Mr. Troy: Mr. Blade, have you any explanation as to 
why you never issued any warning to Mr. Van Kralingen 
concerning your opinion that his work performance was 
not good? 

Wirness: Only this—everyone working down there are 
adults. They’re qualified printers when they are journey- 
men. | They have worked at the trade for six or seven 
years at least or they wouldn’t be journeymen. And they 
know what their work involves, what it entails and whether 
they are taking care of it or not. They shouldn’t have to 
be told. 


* & * * * * * * * * 
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310 By Mr. Troy: 


Q. Let’s go back once again and see if we can find out 
what happened—what was said in Mr. Larson’s office on 
November 13th, 1956. Now, your testimony has been that 
you came into that office and that Mr. Larson handed you 
General Counsel’s Exhibit No. 6, is that correct? A. I 
believe so. 

Trt Examiner Bennett: I believe he said it was either 
the 12th or the 13th. 

Mr. Troy: Did you then sit down and read the docu- 
ment right then and there? 

Wrrness: I believe so. 


By Mr. Troy: 


311 Q. What happened after that? A. I think I was 
informed by Mr. Larson he was going to discharge 
the man. 

Q. Very well. Did Mr. Larson tell you or explain to you 
his state of mind as to why he was going to discharge 
him? A. No, I don’t recall exactly, but I would say it was 
because he violated Office Rule 15, which includes the dis- 
tribution of literature. 

Q. Well, have you any independent recollection that that 
is what Mr. Larson told you on that day or is this just 
speculation on your part? A. Speculation. I can’t defi- 
nitely recall what he might have said. 

Q. But you do recall that Mr. Larson told you that he 
was going to fire Van Kralingen? A. Yes, I would say so, 
because it’s very possible that he asked me to have Mr. 
Van Kralingen come into his office. I knew before Van 
Kralingen went in that he was going to be discharged; so 
I had to be informed at that time. 

Tru Examiner Bennerr: The only source of informa- 
tion for you was Mr. Larson, is that right? 

Wrrness: Mr. Larson—that’s right. 

Mr. Troy: And once more, to avoid any misunderstand- 
ing, have you any independent recollection concerning 
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whether or not Mr. Larson told you why he was going 
to fire Van Kralingen? 

Wrrvess: I have no definite recollection, no. 
312 Mr. Troy: Very well. That is all. 


RECROSS-EXAMINATION 
By Mr. Macor: 


Mz.’ Macor: But as an assistant foreman for the com- 
pany, after reading that document, the document referred 
to as General Counsel’s Exhibit No. 6 in evidence—and 
after reading this document, it was your opinion that Mr. 
Van Kralingen was being discharged because of this, is 
that correct? 

Wrrxess: No. 


By Mr. Macor: 


Q. Your testimony now is it was wasn’t, is that right? 
A. No, I wouldnd’t say he was being discharged entirely 
for this. 

Q. Not entirely for this? A. Not entirely for this, be- 
cause I had recommended long before this literature was 
in evidence that he be discharged. 

Q. At least part of the reason that he was being dis- 
charged was because of that document, is that correct? A. 
You are assuming? Or I am? 

Q. I’m asking you the question, sir. 

Tara Examrver Bennett: He is asking you whether 
you made that assumption. 

Wrrness: Well, I could go along with an assumption like 
that, yes. 

Mr. Macor: That’s all. 


* a * * * * 
315 Porter Dickinson. 
was called as a witness by and on behalf of the Respond- 


ent, and after having been first duly sworn, was examined 
and testified as follows: 
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Drmecr HxaMrmNatTIon 


* * * * 


By Mr. Troy: 


Q. Mr. Dickinson, are you an officer of the Honolulu 
Star-Bulletin? A. Yes, I am—vice president. 

Q. How long have you held that position? A. About 15 
years, I guess. 

Q. And were you holding that office during the latter 
part of the year 1956? A. Yes. 

Q. Do you know Anthony Van Kralingen? <A. Yes, I 
do. I have met him. I don’t know him. 

Q. When did you first meet him? A. I first met him at 

the time of the joint conciliation meeting. 
316 Q. And was that during the latter part of Novem- 
ber, 1956? A. It was. 

Q. Now, you have mentioned during the meeting of the 
joint conciliation—I will withdraw that. You have re- 
ferred to the joint conciliation committee meeting. Do 
you refer to the committee that is set up by Section 23 of 
the contract between the I. T. U. and the company? A. 
That is correct. 

Q. Who were the members of that committee during the 
latter part of the year 1956? A. Carl Brandt, Frank Al- 
mond, A. K. Wong and myself. 


* s * * * s * * * * 


Q. Now, during the latter part of November, 1956, did 
Anthony Van Kralingen invoke the provisions of Section 
23 of the contract with respect to his discharge? A. Yes, 
he did. 

Q. Now, tell us what happened, if anything, concerning 
the disposition of the appeal of Mr. Van Kralingen to the 
committee concerning his discharge. A. Would you re- 
peat that? 


(Question read by the Reporter.) 
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A. You mean the action of the committee? 
317 Q. That is correct. A. The committee investi- 
gated the facts of the case, and after careful con- 
sideration agreed that the company was in the right in 
the action that they took. 


° * * * * * 


CROSS-EXAMINATION 


* * * * * * * * 


Q. Were you present during the three meetings of 
the committee? A. Yes, I was. 

Q. Did you know that Mr. Van Kralingen requested the 
right of counsel at that hearing? A. Yes, I remember that. 

Q. And he was denied the right to have counsel, was he 
not? <A. Yes. 

Q. And who told him he couldn’t have counsel at the 
hearing? A. I did. 

Q. Did his counsel come in at all during the hearing? 
A. No, he was never in the room, that I recall. He was 
just outside. 

Q. Did Mr. Van Kralingen request the right to 
321 have a tape recorded to take down the minutes of 
the meeting? A. He had one in the room, as a mat- 

ter of fact, and he was asked to remove it by me. 

Q. You asked him to remove it? A. Yes. 

Q. Did you have a secretary taking notes of the minutes 
of this meeting? A. Yes, we did. 

Q. And were those minutes transcribed by the secre- 
tary? A. They were. 

Q. And were they read by the witnesses who were called 
to the proceeding? A. I don’t know that they were, 

Q. Did the secretary take down what was said verbatim? 
A. No, not verbatim. The general discussions. 

Q. And these were made by her own notes? A. That is 
correct. 

Q. Is she a shorthand secretary? A. Yes. 

Q. Who were the witnesses that were called? A. Mr. 
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| Larson, Mr. Blade, Mr. Van Kralingen, and there was a 
third composing room man. I don’t recall his name. 
' Q. To refresh your recollection, was Mr. Klinite called? 
A. Klinite, yes. 
Q. Now, when Mr. Larson and Mr. Blade and Mr. 
| 322 Klinite gave testimony, was Mr. Van Kralingen 
present? A. During at least part of the testimony. 

Q. Of each witness? A. I’m not—I don’t recall. I’m not 
too sure. 

Q. Would it refresh your recollection if I told you that 
he requested to be present when they testified and he was 
_ denied the opportunity to be present? A. No, that wouldn’t 
| be—I am sure he was there during some of the testimony 

of Mr. Larson. 

Q. Well, would it refresh your recollection if I told you 
that Mr. Larson testified and Mr. Van Kralingen was 
asked to leave the room? A. That is probably right. 

- Q. Would it refresh your recollection if I told you that 
Mr. Klinite was called in to testify and Mr. Van Karlingen 


| was not present? A. If that is correct—I am not too sure. 


* * * *” * * * * * * 


Mr. Macor: I have here for identification purposes 

a letter dated November 21, 1956, to the Joint Con- 

ciliation and Arbitration Committee, Attention of Mr. 

| Frank Almond, Mr. Carl Brandt, and Company Represen- 
' tatives—signed by Anthony Van Kralingen, Jr. 


* s s * * * * * * * 


By Mr. Macor: 


Q. Now, in the body of this document, Mr. Van Kra- 

lingen, No. 1, requests ‘‘that the Board supply me im- 

mediately in writing prior to the hearing a specifi- 

324 cation of the precise charges against me.’’ A. 

Yes. 

Q. Were those charges supplied to him per his request? 

A. He was advised either by letter or by Mr. Larson, I 

understand, the reason for his—or the section that covered 
his discharge. 
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Q. And No. 2, it says ‘‘that I be afforded the elementary 
right of questioning the witnesses against me.’’ Was he 
given an opportunity to question the witnesses? A. I 
don’t believe so. I think that—as I interpret the contract 
that this committee is charged with the investigation, and 
as far as quesioning the witnesses we felt that nothing 
would be gained by that, provided we have the testimony 
of Mr. Van Kralingen and the company people. 

Q. No. 3, he requests ‘‘that I be granted the assistance 
of counsel at the hearing.’’ Was he granted that request? 
A. No. The reason for that was that the committee felt 
that this wasn’t a trial; that the contract specified the 
duties of the committee as that of investigating and re- 
ceiving decisions—and that was the basis on which we 
proceeded. 


* * . * * * s * * * 


329 Mr. Macor: Were Mr. Blade, Mr. Klinite and Mr. 
Larson called under oath in those proceedings? 


* * * * * * ? * * * 


A. No, they were not. The hearing was on an informal 
basis. 


334 Edward Larson, 


was called as a witness by and on behalf of the Respond- 
ent, and after having been first duly sworn, was examined 
and testified as follows: 


Drmect HxaMINAaTION 


343 Q. Did you ever tell Tamanaha that he had to 
join the union to be employed at the Star-Bulletin? 
A. No. 
Q. Did you ever tell him at any time that he had to 
join the union or remain a member of the union to retain 
his employment at the Star-Bulletin? A. No. 
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Q. With respect to the employment of men for the com- 
posing room, at the time of hiring them have you ever 
told any of them that they must join the union in order 
to obtain employment? A. No, sir. 

Q. At any time have you ever told any new hires that 
they must join the union to retain employment? A. No. 

Q. Do you have any discussion with employees when 
they make—I will withdraw that question. Do you have 
any discussion concerning the union affiliation of any ap- 
plicant for employment? A. Would you repeat that? 

Q. Would you read the question? 


(Question read.) 


344 Q. Is that clear? A. Yes. Usually I have none, 
and as far as the union is concerned I have no dis- 
cussion with them. 

Q. Now, is it your testimony that when a man makes 
application for employment you do not discuss with him 
his union affiliation prior to accepting his application or 
rejecting it? A. That’s right. 

Q. Do you have any discussion with any union repre- 
sentatives concerning the membership in the union—sorry, 
I will withdraw that question. Prior to the employment 
or the rejection of any applicant for employment, do you 
have any discussion with any union representative con- 
cerning that applicant? A. You mean at the time of 
hiring? 

Q. That is correct. A. Actually all I’m concerned with 
at the time of hiring—if I figure they are competent print- 
ers, I put them on. I don’t——. 

Q. (Interrupting) Do you make any check with any 
union representative as to whether an applicant is a mem- 
ber of the union or not? A. I don’t feel I’m particularly 
concerned with that. 

Q. Well, what is the fact? Do you or do you not do 
it? A. I don’t. 
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345 Mr. Troy: Mr. Larson, will you tell us something 

about procedure of selecting persons to act as ap- 
prentices in the composing room, and will you be as brief 
as possible—as to how apprentices are selected. 

Wrrness: Well, apprentices are selected out of the office 
boys that they—I hire them first as office boys, and then 
when there’s an opening comes up for apprenticeship or 
one of the apprentices goes up, why, we usually take one 
of our office boys and put him in as apprentice. 


By Mr. Troy: 


Q. Has any apprentice ever been told by you that he 
had to join the union to be employed as an apprentice? 
A. No. 

Q. To your knowledge, has anybody connected with 
the management of the Star-Bulletin ever told any ap- 
prentice that he must join the union to be employed as an 
apprentice? A. No, not to my knowledge. 

Q. Have you ever told any apprentice that he must join 
the union to remain an apprentice with the company? A. 

No. 
346 Q. To your knowledge has any other representa- 
tive of the management of the Star-Bulletin told 
an apprentice that he must joint the union to remain as 
apprentice? A. Not to my knowledge, no. 

Q. Has any apprentice ever raised the question with you 
of being required to join the union or to remain in the 
union ‘as a condition of his employment in the composing 
room? A. It’s never been raised, no. 


* * s * * * te * * i 


354 Mr. Troy: Now, after his re-employment by you 
on July 2nd, 1956, did you receive any reports from 
Carl Blade concerning the work performance of Van Kra- 
lingen? 
Wrrness: Yes, I did. 
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By Mr. Troy: 


Q. When were those reports received as best you 
355 can recall? A. Oh, as near as I can recall, why, it 
started in around September. 
Q. And how long did they—were those reports by Blade 
given to you? A. Would you repeat that, please? 
Q. And over what period of time were those reports con- 
cerning his work performance given to you by Blade? A. 
Well, they were given to me from—I’d say September up 
until the time of his discharge. 
Q. Can you make any estimate of the number of reports 
that you received from Blade? A. I would say at least— 
at least six or seven times. 
Q. Now, will you tell us what Carl Blade told you con- 
cerning Van Kralingen’s actions on the job. A. Well, he 
told me that he was spending a lot of time in conversa- 
tion, talking—and that he was not only hampering his 
own production, but of others in the composing room to 
whom he was talking to. 
Q. Did he make any recommendation about what course 
of action that you should take? A. He recommended sev- 
eral times that I discharge him. 
Q. Tell us why you did not act on the recommendation 
of Mr. Blade prior to November 13, 1956. A. I needed 
help too bad. 
356 Q. What explanations did you give, if any, to 

Carl Blade about refusing to accept his reecommenda- 
tions that Van Kralingen be discharged? A. Well, I told 
Carl there on several occasions that the help situation the 
way it was, why, I figured that we could straighten the 
matter out without losing a man. 

Q. Now, what was the situation that prevailed in Hono- 
lulu during the period between September and November 
of 1956 concerning the supply of printers that were avail- 
able for employment? 
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Wrrxess: Well, the supply of printers—as far as I knew, 
there was none and we were going into our busy season, 
and we needed additional—we needed help. 


* * * * * * * * * * 


359 Q. The record shows, Mr. Larson, that you dis- 
charged Van Kralingen on November 13, 1956. Will 
you tell us why you discharged him. 


* * * * * * * * * * 


Wrrness: Oh, why? Well, for violation of Office Rule 
No. 15. 
Mr. Troy: All right. And what were the events that 
caused you to consider that Van Kralingen had violated 
Office Rule 15. 
360 | Wrrness: Well, it was—Mr. Blade telling me what 
he did, and then I come in one morning and I seen 
a thing there that been circulated around the plant, and 
I read it, and at that time, why, after reading that I real- 
ized that Carl had been right in what he had said and his 
recommendation, and as far as I could figure, why, there 
was—apparently there was just no hope of straightening 
the man out. 
Tru. Hxamrner Bennett: Is that when you decided to 
discharge him? 
Wirwess: Yes. 
Mr. Troy: Did you have any personal knowledge of the 
actions of Van Kralingen on the job? 
Wrrwess: No. 


By Mr. Troy: 


Q. Is your knowledge limited to what had been reported 
to you by Carl Blade? A. That’s right. 

Q. And is it your testimony that you made a decision to 
act on the recommendation of Carl Blade that Van Kra- 
lingen be discharged after you saw General Counsel’s Ex- 
hibit No. 6? A. That’s right. 

Q. Now, why did you make a decision to act on the 
recommendation of Carl Blade when you saw General 
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Counsel’s Exhibit 6? A. Well, the things that were here 

were trying to—were in direct violation of the contract. 

Also there was direct boycott to the non-union men in the 
shop, and that was my main reason. 

361 Q. Now, I would like you to distinguish your rea- 
sons for discharging Van Kralingen and your rea- 

sons for making a decision at a particular time. Do you 

understand my question? <A. Yes. 

Q. Now, is it your testimony that you discharged Van 
Kralingen for the reasons given to you by Carl Blade? A. 
That’s right, I did. 

Q. Is it your testimony that you discharged him at the 
time you did because of General Counsel’s Exhibit No. 6? 
A. No. 

Q. What is your testimony then as to the bearing on your 
discharge of Van Kralingen in so far as General Coun- 
sel’s Exhibit No. 6 is concerned? A. That was just—just 
the clincher, that’s all. 

Q. Now, will you point out to us the parts that you were 
particularly concerned with in General Counsel’s Exhibit 
No. 6. A. Well, the hiring there—that’s in direct viola- 
tion of the contract right there, for one thing. 

Q. For the sake of the record, will you read the portion 
of it that you just referred to in your testimony. A. (Read- 
ing) ‘All hiring will be done through the chairman and 
the board.’’ 

Q. And tell us if you know what is meant by the word 
‘‘board’’ used in that document. A. That means the slip 

board. 
362 Q. What was the significance of that statement in 
the exhibit to you? A. Violation of the contract. 
It can’t be done. 

Trt Examiner Bennerr: Why was it a violation? 

Wrrness: Because all the hiring has to be done by the 
foreman. 
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364 Q. Now, I am going to ask you—did you dis- 
charge Van Kralingen because you disagreed with 
his views concerning the overtime problem? A. No. 
Q. Did you discharge him because he was a candidate 
for chapel chairman? A. No, sir. 
365 Q. Did you discharge him because of any state- 
ment in any material disseminated by him or posted 
on the bulletin board? A. No, sir. 
Q. Is it your testimony that your sole reason for dis- 
charging him was because of the reports given to you by 
Carl Blade? A. That’s right. 


* s * * * * 7 * * s 


370 Q. All right. You have referred to your arrang- 

ing a meeting concerning the competency of Ta- 
manaha as a journeyman. Now, as I understand it, 
Tamanaha, Almond, yourself and Tait were present at 
the meeting, is that correct? A. That’s right. 

Q. Now, will you tell us what was said by the persons 
present at this meeting? A. Well, the persons there—they 
had—they said that Mr. Tamanaha wasn’t competent, and 
I told' them that I realized that he was not competent— 
I knew that he was not, but I felt in view of the fact that 
I needed the help there that I wanted to retain him if it 

was possible at all. And so we got together and— 
371 with the union, and we got together and worked out 

the agreement there so that Mr. Tamanaha could 
take lessons so that I could retain him on the payroll as a 
journeyman, and—you see, at that particular time, why, 
my quota was full. I was allowed seven apprentices, and 
there was no way that I could retain Mr. Tamanaha. I 
couldn’t hire him as an apprentice. I had to hire him as 
a journeyman. And the only way I could retain him was 
to pay him the journeyman’s scale. 

Q. Very well. Now, you said an agreement was worked 
out concerning his taking lessons. A. That’s right. 

Q. Now, tell us what that agreement was. First, I will 
ask you—was it in writing? A. My agreement was not— 
no. 
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Q. Very well. Now, what was your agreement? A. 
Well, my agreement was with Kenneth there that—to take 
the lessons—the I. T. U. lessons. 


Tru Examiver Bennerr: If I follow you cor- 
rectly,—before, the problem was that he was not 
competent. 
Wrrness: He was not competent, that is right. 
Tru Examiner Bennerr: And your thought was that 
the lessons would improve his competency? 
Wrrvess: That’s right, sir. ‘ 


* * * * * * * * * * 


Q. Would it refresh your recollection if I showed 

you your union contract and asked you to examine 

the contract and tell us what the requirements of the con- 

tract are respecting employees in the composing room? 
A. It is under Section 2. 

Q. What does Section 2 say? A. (Reading) ‘‘The words 
‘employee’ or ‘employees’ when used in this agreement ap- 
ply to journeymen and apprentices.’’ 

Q. Is it your understanding as of the date of this meet- 
ing that the contract required that you employ only per- 
sons who qualify as journeymen or as apprentices? A. 
That’s right. 

Q. Did Mr. Tamanaha dispute the fact that he did not 

qualify as a journeyman at the time of this meet- 
375 ing? A. No, he didn’t. 


By Mr. Troy: 


Q. Did either Mr. Tait or Mr. Almond express or make 
any statement concerning their acceptance of the arrange- 
ments that you said were made between yourself and Mr. 
Tamanaha? A. Yes. 

Q. All right. Now, what did they say regarding the 
arrangements that had been made between the two of you? 
A. Well, it was—I don’t believe I remember what was 
said there. 
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Q. Well, did they indicate a willingness—? A. (Inter- 
rupting) Yes. 
Q. —to accept the arrangement? A. That’s right. 


376 Mrz. Troy: General Counsel’s Exhibit No. 12 is a 
letter dated November 22, 1956, addressed to you 
by the Honolulu Typograpiics Union. Prior to receipt 
of that letter, Mr. Larson, did you receive any in- 
377 formation concerning Mr. Tamanaha’s progress as 
far as taking I. T. U. lessons were concerned? 
Wrrness: Yes, I had had a couple of reports on Mr. 
Tamanaha. 


By Mr. Troy: 


Q. Whom did you receive these reports from? <A. The 
—TI believe it was Mr. DeMello. 

Q. Who is Mr. DeMello? A. He was the chairman of the 
apprentice committee. 

Q. And what were these reports? A. That Kenneth 
was not doing his lessons. 

Q. And what action did you take, if any, after the re- 
ceipt of those reports? A. Well, they were—I told them to 
get him going on them. 

Q. Is that all that was said by you, as you recall, to Mr. 
DeMello? A. Yes. 

Q. What did he say in response to your request that— 
get him going about it. A. He said that they had told him 
several different times. 

Q. When did you receive General Counsel’s Exhibit No. 
12 with respect to the date that it bears? A. I received 
that on November 23rd. 

Q. And from whom did you receive it? A. Mr. Almond. 


* * * * * * * * * * 
379 Mr. Troy: Did you have any discussion with Mr. 
Almond concerning General Counsel’s Exhibit No. 


12? 
Wrrness: Yes. 


By Mr. Troy: 


Q. All right. Tell us what was said. A. I told Mr. 
Almond at the time after I read it, I told him that I 
couldn’t accept it—that I had detected the two errors in 
there, and as far as the rest was concerned, I didn’t now 
—but I couldn’t accept it because it had the two errors 
in it. 

Q. Now, what was done, if anything, by you or by Mr. 
Almond after that statement? A. Well, I arranged for 
a meeting with Mr. Almond and myself and Kenneth Kata- 

yama. I didn’t arrange for Kenneth; we waited 
380 until he come. 
Q. When was this meeting held? A. About 3:35, 
I would say, in my office. 

Q. What time was this letter received? A. I received 
that around, I would say, 10:30 or 11:00 o’clock in the 
morning. 

Q. All right. Now, what was said at the meeting that 
was held at 3:30? <A. Well, the first thing was—after 
Kenneth come in, why, Mr. Almond read the letter to him 
and after he was done, why, I asked Kenneth—TI says, ‘‘Is 
is true that you have only done three lessons out of the 
fifty??? He said, ‘‘Yes.’? And I said, ‘‘What is your 
reason?’? And he said, ‘‘Laxity, I guess.”’ And then I 
told him—oh, let’s see—I asked him—TI said, ‘‘Gee whizz, 
Kenneth, how come you make an agreement with me and 
you don’t keep it, and any time you make an agreement 
you have to keep it regardless of what it is. And so he 
said, "I have nothing in writing with you.’’ And I said, 
‘“‘True, our agreement was strictly verbal.’’ Then he said, 
‘¢Well—’’—then I told him I was going to have to dis- 
charge him for neglect of duty—that he hadn’t fulfilled 
his promise to me in his doing the lessons. And he said, 
well, he didn’t think that was exactly fair—he had a sick 
father and a wife and two or three children. And I told 
him, ‘‘Kenneth, you should have thought of that before 
now.’’ I believe that was about the end of the conver- 
sation. ; 
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381 Q. I call your attention to the last paragraph of 
General Counsel’s Exhibit No. 12, which states that 
the union recommends that Kenneth K. Tamanaha be dis- 
charged.’ I ask you—did you discharge him because of the 
recommendation made by the union? A. No. 
Q. Why did you discharge him? A. I discharged him 
because he didn’t keep his agreement with me. 
* oe! * * * * * * * * 
Cross-EXAMINATION 
Q. Now, you say that there are some non-mem- 
bers of the union working at the Star-Bulletin? A. 
Yes, I believe there are five. 


* ce * * * * * * * * 


386 Q. Now, you say that they are non-union—non- 
members of the union, is that correct? A. Yes. 
Q. How do you know they aren’t members of the union? 


A. How do I know? 

Q. Yes. A. I just know that they are not, that’s all. 

Q. Well, what do you base your knowledge on? A. Well, 
they have—for one thing, they are not carried on the slip 
board—on the priority basis. 

Q. Is there a slip board there for priority? <A. Yes. 

Q. And are only union members’ names carried on the 
slip board? <A. Yes. 

Q. And do the union members have the priority then? 
A. They have—they are on the priority board—for the 
union’s own priority. 

Q. And those who are not members are not carried on 
the priority board, is that right? A. Not on that union 
board. 

Q. Do they have some other boards? A. They carry 

priority in the office. 
387 Q. What do you mean by ‘‘priority’’? A. Well, 
the length of service. 
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' 389 Q. Now, before you received that letter from Mr. 
Almond, had you made any personal check—by that 
| I mean did you, yourself, ever contact Kenneth Tamanaha 
at any time and ask him whether or not he had completed 
his lessons in the I. T. U.? A. No, I did not. 


* * * * * * * * * * 


Q. Now you—before Mr. Tamanaha arrived at 
your office at about 3:35 p. m. on that date, had 
you not had prepared his final checks? A. I had. 
Q. You did? A. Yes. 
Q. You had them ready and waiting for him to come to 
work that day, did you not? A. I had his check ready. 
Q. And the moment he walked in that room, not you 
but Frank Almond read that letter, is that correct? A. 
I wouldn’t say the moment, no. We were there in the 
group, and we all got seated down and then Mr. Almond 
read the letter. 
Q. The first thing spoken was Mr. Almond reading that 
letter. A. That’s right. 


* * * * . * * * * * 


Q. Now, it isn’t your testimony that at the time 
Mr. Tamanaha was discharged he was incompetent, 
is it? A. No, I never said that. He was competent, yes. 


* * * * . * * * 
By Mr. Macor: 


Q. Would you tell us again, now, what your reasons 
were for discharging Mr. Van Kralingen? A. Violation 
of Office Rule No. 15. 


* * * * 
By Mr. Macor: 


Q. That was your report from Mr. Blade. When was 
it Mr. Blade first made the recommendation to you that 
you discharge Mr. Van Kralingen? A. The first part of 
September—I can’t tell you the date. 


* * * * bad * * * * * 
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402 Q. You say just about every week he made a com- 
plaint to you about Van Kralingen? 


A. I would say about six or seven times. 

Q. You would say about six or seven times. What would 
you classify ‘‘several’’ as being? A. Six or seven. 

Q. Six or seven. When was the last time you had any 
conversation with respect to Van Kralingen? A. I would 
say it was about two weeks previous to his discharge. 

Q. Two weeks before he was discharged? A. I would 
say—I believe it was something like that. 


* v * * ® * * * * * 


405 Q. And then on November 13th, you discharged 
the man, is that correct? A. That’s right. 

Q. Did you have any conversation with Carl Blade on 
that day? A. The only conversation I had with Carl Blade 
on that day was when he come to work I told him that I 
had made up my mind that I was going to fire Van Kra- 
lingen. 

Q. Did you show him the letter that Mr. Van Kralingen 
had cireulated? A. No, I didn’t. 

Q. You didn’t show it to Mr. Blade? He didn’t read it 
in your office? A. No, I think he read it—. I don’t believe 
I did. 

Q. You don’t believe so? A. No. 

Q. Would you say then that Mr. Blade’s testimony yes- 
terday: was incorrect? A. I don’t recall whether I showed 

it to him, as I say. 
406 Q. But you had read the letter, had you not? A. 
T had. 

Q. And where did you get the copy of the letter? A. I 
believe I got it from Stanley Harada, I believe. 

Q. And what position did Stanley Harada have? A. 
Linotype operator. 

Q. He wasn’t a representative of management, was 
he? A. No. 
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Q. The fact is he was chapel chairman, was he? A. Yes. 

Q. I show you General Counsel’s Exhibit No. 6. Is that 
the letter you are referring to? A. That’s right. 

Q. Now, I want you to tell me whether that was the rea- 
son for which you discharged Van Kralingen—that letter? 
A. No. 

Q. Wasn’t that the clincher? A. The clincher, yes. 

Q. That was the clincher. A. But that wasn’t the rea- 
son, though. 

Q. What were your reasons? A. Well, I made up my 
mind when I seen this letter that all the complaints and 
everything that Carl had told me, he was perfectly justi- 
fied and right, and as far as I was concerned, I didn’t see 

where I could possibly do anything with a man with 
407 the ideas that was in this. 

Q. And that was—when you read that letter, you 
made up your mind you were going to discharge Van Kra- 
lingen, is that correct? A. That was the clincher, yes. 

Q. That was the clincher. You say that, if I follow 


your direct testimony, your sole reason you discharged 
Van Kralingen was on reports from Carl Blade, is that 
right—and the fact that you had read General Counsel’s 
No. 6 and that was the clincher. A. That there—I just 
felt that after I had read that that everything Carl had 
told me was exactly as he had told me and represented. 


* * * * 2 * * * * 


Q. Now, before that time—before Van Kralingen 
was discharged, did you at any time ever warn him 
that he was talking on the job? <A. I did not. 

Q. Did you at any time ever warn him that his 
production was down? A. I did not. 


* * * * * * 
Reprect ExaMiInaTion 
a * * ? * * * * 


Q. Do you consider that the oath that you took 
in Monrovia, California upon becoming a member 
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of the I. T. U. obligates you in labor matters to follow 
the laws of the I. T. U., irrespective of their legality? A. 
I don’t. 

Q. Do you consider that such oath obligates you not 
to follow any collective bargaining contract that may exist 
between the Star-Bulletin and the I. T. U.? A. No, I don’t 
believe so. 

Q. Now, you have been asked if you follow the General 
Laws of the I. T. U. in the selection and training of ap- 
prentices. And your answer was that you followed such 
laws. You are aware, are you not, that the collective bar- 
gaining agreements, which are in evidence as General 
Counsel’s Exhibit No. 17 and 18, provide for the selection 
and training of apprentices? Are you aware of that fact? 
A. That’s right. 

Q. Are you also aware of the provisions of Section 24 
of each collective bargaining contract, which is in evidence, 

which provides: ‘‘It is understood and agreed that 
435 the general laws of the International Typograph- 

ical Union, in effect January 1, 1956, not in conflict 
with federal and territorial (state) law or this contract, 
shall govern relations between the parties on conditions not 
specifically enumerated herein. The laws of the Interna- 
tional Typographical Union shall not be subject to arbi- 
tration.’’? Are you aware of that provision? A. Yes. 

Q. Have you continuously been aware of the provisions 
of the contracts that I read since they were negotiated by 
the Star-Bulletin and the I. T. U.? A. Yes. 

Q. Do you consider that you are obligated as a foreman 
to follow the provisions of the collective bargaining agree- 
ments, as distinguished from the General Laws of the union 
in the event of any conflict? A. I do. 

Q. You have testified that during the year 1956 that 
you employed George Oydamarn, George Hayashi, Joe 
Contreras and Agena. A. That’s right. 

Q. And at the time of your employment of them, they 
were not members of the union. A. That is right. 


123 


Q. Now, at the time of the employment of them, did you 
tell them that they would be required to join the 
436 union? A.I did not. 
Q. Did you tell them at any time after employ- 
ment that they must join the union in order to remain ia 
the employ of the company? A. I did not. 


Edwin B. E. Chun, 


was called as a witness on behalf of the Respondent, and 
after having been first duly sworn, was examined and tes- 
tified as follows: 


Dmecr Examination 


* & * * 
By Mr. Troy: 


Q. In what capacity are you employed by the Honolulu 

Star-Bulletin? A. I am employed as an assistant-treasurer 
with the company. 

440 Q. How long have you occupied that position? 
A. I would say about four years. 

Q. Do you have any other duties besides those relating 
to the office of assistant treasurer? A. Well, any odd 
duties that may be assigned to me by the general man- 
ager. 

Q. Are other duties assigned? A. For instance, I would 
handle most of the personnel relations in the company— 
and also the negotiations of contracts. 

Q. How long have you participated in negotiations for 
union contracts? A. I would say about six or seven years. 

Q. Did you participate in negotiations involving the 
L T. U. and the contracts which are in evidence here as 
General Counsel’s Exhibits No. 17 and 18? A. Yes, I did. 


Mr. Troy: In the 1954 negotiations, Mr. Chun, 
did the union submit to the Star-Bulletin the pro- 
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posal requiring that the foreman of the composing room 
be a member of the union? 
Wrryess: Yes, sir. 


By Mr. Troy: 


Q. Was the legality of that provision the subject of dis- 
cussion? <A. Yes. 

Q. As a result of the discussion, was the requirement 
that the foreman be a member of the union withdrawn? 

A. It was withdrawn. 
448 Q. Now, what was said by the union at the time 

of withdrawal? A. They said that anything that 
ean or that would support any violation in a law, they said 
it would not apply. They want to make it clear and they 
give me—they gave both Mr. Larson and myself this un- 
derstanding—that they will under no circumstances inter- 
pret the contract to be violating the law; nor interpreting 
the General Laws to be violating the law. And as a 
result'of that commitment and that understanding, I told 
our officers of the company about it. 

Q. Now, who were the officers that you told? A. I told 
Mr. MelIlree and Mr. Dickinson. 

Q. And was it after your relaying that information to 
them that General Counsel’s Exhibit No. 17 was signed 
—heing the contract—? A. Yes. 

Q. —signed in 1954? <A. Yes. 

Q. Now, I want to make just one point clear. You have 
mentioned about the General Laws. Was the legality of 
the General Laws discussed? A. Yes, it was. 

Q. And tell us just once again very briefly what the 
union representatives said respecting the application of 
the General Laws. A. In other words, they said that 

if any of the General Laws would violate the law 
449 or the contract, that it would not be in effect. 
Q. Did they make any statement about ever at- 
tempting—? <A. (Interruption) No. 

Q. —to apply the contract or the General Laws in a 

way that would violate the law? A. No. They said that 
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they would not, and they gave that very tacit understand- 
ing. 
Q. Very well. You mean tacit or express? A. Express. 


ad * * * * * * * * 


CRross-EXAMINATION 


* * * * * * * * * 


Tria. Examiner Bennett: (Interrupting) You 

have had an excellent relationship with the union? 

Wrrness: Yes, that’s right. That’s right. In other 

words, if there were problems that come up, we have al- 

ways been able to work things out, and for that reason we 
felt that it was all right. 

Mr. Macor: Did you know that the 1954 agreement and 
the 1956 agreement were approved by the I. T. U.—at pres- 
ent? 

Wrrwess: Yes, yes, I did. In fact, we don’t attach too 
much significance to the approval of the International. 


* * * * * * * * 
Reprect BxaMinaTIon 
By Mr. Troy: 


Mrz. Troy: At any time since the negotiations of 1954 
that led to the execution of General Counsel’s Exhibit 
No. 17, has anything been said in negotiations meetings 
or otherwise by union representatives that would indicate 
they have changed their position regarding the applica- 
tion of the contract or contracts in the event of conflict 
with the law? 

Mr. Macor: Objected to on the grounds it is immaterial, 
leading and suggestive. 

Trt Examiner Bennett: Did you get the answer, Miss 

Reporter? 
456 Reporter: No. Was there an answer? 
Trrat Examiner Bennett: He said no. 
Wrrness: I said no. 
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Frank B. Almond, 


was called as a witness by and on behalf of Respondent, 
and after having been first duly sworn, was examined and 
testified as follows: 


Dreect HxaMINaTION 


* * * * * * * * * 


457 Q. Do you hold any position or office in the Hono- 
lulu Typographical Union, Local No. 37? A. I do. 
Q. What office? A. Secretary-Treasurer. 
Q. How long have you held that office? A. Since June 
Ist, 1951. 
* * * s * 2 s * * * 
462 Q. Mr. Almond, I show you General Counsel’s 
Exhibit No. 22, which purports to be a so-called 
working card. Are you familiar with that card? A. I 


am. 
Q. What is the purpose of that card in respect to your 


union? A. In the Honolulu Typographical Union this 
working card is a means of facilitating the collection of 
dues without making a receipt individually for each collec- 
tion. The amount of the dues is placed on the card. The 
signature of the one receiving it is put there, and the stamp 
is placed on the other side indicating the individual has 
paid the I. T. U. per capita tax. 
463 Q. Now, is the issuance of a working card a con- 
dition precedent for any union member being able to 
work in any composing room? A. Not in the Honolulu 
Typographical Union. 

Q. And is it your testimony that this General Counsel’s 
Exhibit No. 22 merely serves as a record of dues paid by 
a member, is that it? A. If I may go farther—it also, if 
not paid up, indicates—if the matter is not paid up by the 
10th of the month—that the individual in the union is de- 
linquent and has no right to the floor and voice of the 
union and to the other privileges extended to the union 
member. If after three months—four month—four month, 
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he is delinquent—he is automatically suspended from the 
union and is no longer a member of the union and must 
pay all the back dues and be reinstated with a fine of 
$25.00 within sixteen months after the date of that sus- 
pension. 

Trrat ExaMINER BENNETT: Does the card serve any other 
purpose? 

Wrrness: As far as I know, none, sir. 

Mr. Troy: Is it a fair summary to say that this working 
car relates to union membership and not to employment 
conditions in the employer’s shop? 

Wirness: That is true. 


* * s * * * * * * 


464 Mr. Troy: What is meant by I. T. U. assessments? 

Wirness: The I. T. U. assessments are 214% of 
the gross earnings of the member, of which two per cent 
goes to a mortuary fund and from which is paid a sum 
of $500 and less, according to the length of time a person 
has been in the union, at his death to his beneficiary. And 


also to a pension fund, which provides at the present time 
to one who has been in the union for twenty years and is 
totally disabled—or, twenty-five years and can still work 
—the sum of $22.00 a week. 


* * a * * * * * * ° 


Q. (Interrupting) All right. Now, after you 

gave Mr. Larson that information, what did he say 

or do, if anything? A. To my recollection, he said words 
to this effect—that he knew that Mr. Tamanaha was not 
fully qualified, but he wanted to hire him. And we told 
him, though, that he could not be hired as an apprentice 
inasmuch as the apprentice quota was full; but he neither 
could hire him as a journeyman under the contract ar- 
rangements unless something were done about it. And 
it was our suggestion that he take the lessons, the Inter- 
national Typographical Union lessons, as does an ap- 
prentice. This is an understanding that the Union has 
regarding boys who come in close to the border line of com- 
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petency who could, within a very short time, reach that 
compency according to the union feeling, and who lack the 
time limit as far as the requirements for journeymen mem- 
bership are concerned. 


* . * * * * * * * * 


473 Q. Now, in November of 1956, did you receive in- 

formation from the union that Mr. Tamanaha had 
only completed three of his fifty lessons? A. Perhaps the 
answer to that would be that sometime in 1956 the ap- 
prentice committee, of whom Luji DeMello was chairman, 
informed us that Mr. Tamanaha was well behind in his 
lessons—he was far behind in his lessons. And on his 
record, there were only three lessons done as of around the 
beginning of May, 1955. In other words, there had been 
nothing done from 1955, the beginning of 1955 until the 
middle of 1956. 

Q. What did you do about that, if anything? A. We 
took it up with the union. We had Luji DeMello urge 
him several times to take his lessons. We had the chapel 
chairman of the Star-Bulletin also urge him to take the 
lessons. We finally had an executive committee meeting 
in which the matter of his delinquency in getting the 
lessons out was taken up, and he was informed by letter 
to meet with the executive committee and explain to them 
why he had not done his lessons. The executive commit- 
tee, of which I was a member—of which I did not take part 
at that meeting—met with Mr. Tamanaha and again re- 
ceived no satisfactory answer as to why he was not con- 
tinuing on with his lessons. 

On November the 21st, 1956, the committee had become 

exasperated over these many, many times in which 
474 Mr. Tamanaha had indicated that he was not con- 

forming to the agreement he made, that we wired 
to the International Typographical Union headquarters— 
the Bureau of Education there—to let us know the extent 
of the work he had done. We received from them the an- 
swer by wire that he had only done three lessons out of 
the fifty on November 21st, 1956. 
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Q. After you——. 

Trrut Examiner Bennerr: (Interrupting) What did 
you do after you got a reply from the International? 

Wrrness: The executive committee held a meeting, and 
at that meeting we resolved to inform Mr. Larson, the 
foreman, that this man had reneged on his promise to do 
—to keep up with the lessons and get them done according 
to our understanding. 

Tri Hxaminer Bennett: And you did that? 

Wrrwess: We did that, sir. 

Mr. Troy: Then the next step concerning Mr. Ta- 
manaha’s delinquency in taking lessons was the writing 
of the letter of November 22nd, 1956, is that correct? 

Wrrwess: That is correct. 


By Mr. Troy: 


Q. Which is General Counsel’s Exhibit No. 12, is that 
correct? A. Yes. 
Q. Did you write this letter? A. I did, sir. 


475 Q. Did you personally deliver it to Mr. Larson? 
A. I did. 


* * * * * * * * * 


Q. All right. When you handed General Counsel’s Ex- 
hibit No. 12 to Mr. Larson, what did he do or say? A. 
Well, first of all he read it over. And after he had read 
it, he said, ‘‘That’s just too bad.’’? And then he read it 
again and said, ‘‘I don’t believe that these dates are right 
and I will have to check them, but I’m glad you told me. 
I will have to do something about it. I’ll call a meeting 
and have Kenneth come in and see what he has to say.’’ 

Q. Did he call a meeting? A. Yes, he did. 

Q. And when was that meeting held? A. The same af- 
ternoon about 3:35. 

Q. Who was present? A. Kenneth Tamanaha, Mr. Lar- 
son, myself and Kenneth Katayama, who was acting chair- 
man at that time. 

Q. All right. Now, will you tell us what occurred 
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476 at that meeting—what was said by the persons 

present. A. First, I was asked to read that letter. 
I read the letter, and then Mr. Larson said, ‘‘Have you 
anything to say?’’—to Mr. Tamanaha. Mr. Tamanaha just 
stood there, silent. And again Mr. Larson said, ‘‘They 
say you have only done three lessons out of fifty, is that 
correct?’? It seems to me he said something about having 
finished some more, but we had heard that so often that 
it seemed to me that that didn’t seem to be the—. 

Q. (Interrupting) Well, just confine yourself—your 
testimony to what you can recall. 

Triat Examtner Bennetr: Let me interrupt. You say 
Mr. Tamanaha may have said something about having 
finished some more lessons? 

Wrrness: Yes, he said that—‘‘I have done some more, 
but I haven’t sent them in.’’ 

Tru. Examiner Bennett: All right, now, continue with 
the meeting. 

Mr. Troy: Now, go on and tell us what you recall that 
was said. 

Wrrness: Mr. Larson then said, ‘‘What is the reason, 
Kenneth, that you haven’t been able to do the lessons?”’ 
And he said, ‘‘Oh, just laxity’’—and the way it was said 
—oh, pardon me. 


By Mr. Troy: 


| Q. Now, don’t volunteer. Just confine your testi- 
477 mony to what was said. A. I beg pardon. ‘‘Just 

laxity.’’ And immediately Mr. Larson said, ‘‘In 
that case, I shall have to discharge you. You have broken 
your word to me. If you have an agreement, you should 
keep it’’—or words to that effect. Then Mr. Tamanaha 
said, ‘‘I thought my agreement was with the union. I 
didn’t make a written agreement with you.’? And Mr. 
Larson said, ‘‘No, you did not make a written agreement 
with me, but you did make a verbal agreement. You did 
agree with me to take the lessons. I am not firing you for 
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what you agreed to do with the union. I’m firing you for 
what you promised me and did not do.”’ 


By Mr. Troy: 


Q. Very well. Did Mr. Tamanaha invoke Section 23 
of the contract, which is the grievance procedure? A. He 
did not. 


Mr. Troy: Mr. Almond, there is testimony here 
that some five men are not members of the union. 
These men are, nevertheless, employed in the composing 
room at the Star-Bulletin, is that correct? 
Wirness: That’s correct. 


By Mr. Troy: 


Q. Were those—these same men at one time members 


of the union? A. May I be permitted to refresh my recol- 
lection? 

Q. Refresh your recollection, yes. A. These five men 
were Charles A. Kaleikau, who was dropped from the 
union on the 10th of September—the 10th of August—the 
10th of August, 1948, for non-payment of dues. Robert 
Clark, Clarence A. Rawlins, Alex Soares and Willie L. 
Thoene, were also dropped on the 12th of June of 1948 
and were suspended from the union for non-payment of 
dues. 

Q. Have they ever applied for reinstatement in the 
union, to your knowledge? A. Mr. Soares asked for an 
application blank about one year ago to join the union 
again, but never filled the application out, and as of this 
date he is still a non-union man. The others have never 
applied for membership in the union since they have been 
suspended—since they were suspended. 
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481 By Mr. Troy: 


Q. To your knowledge, has any representative of the 
management of the company ever told any employee in 
the composing room that he would be rewarded if he 
joined the union? A. No, sir. 

Q. Has any representative of the management of the 
Honolulu Star-Bulletin ever told any employee that he 
could not retain his employment with the company if he 
did not join the union? A. No. 


* * * * * . . * * * 
482 Cross-EXAMINATION 
By Mr. Macor: 


Mr. Macor: Now, directing your attention, Mr. Almond, 
to the occasion on which Mr. Tamanaha was discharged. 
It is your best recollection that on that morning of that 
date that you personally handed the letter, General Coun- 
sel’s Exhibit No. 12, to Mr. Larson? 

Wrrness: Yes. 


By Mr. Macor: 


Q. At that time you and he were alone in his office? A. 
That’s right. 

Q. Now, I take it by the terms of that letter that you 
made no objection or any request that Tamanaha be con- 
tinued in the employment of the company, did you? A. 
The executive committee felt that—very earnestly about 
the matter. They felt that this could not be helped and 
had to be done because he had had so many chances and 
had turned them all down so often. 

Tara, Examiner Bennett: That what had to be done? 

Wrrness: Inform the foreman about the matter 
483 and recommend that he be discharged. 

Mr. Macon: And recommend that he be dis- 
charged. And then on that same day about 3:35, why, an- 
other meeting was held. 

Wrrness: Right. 
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By Mr. Macor: 


Q. And were you asked to attend that meeting? A. Yes. 

Q. Who called the meeting? Yourself or Mr. Larson? 
A. Mr. Larson. 

Q. Besides yourself, why, there was another union rep- 
resentative there? A. Right, sir. 

Q. Mr. Katayama. Now, during the course of that meet- 
ing, did Mr. Tamanaha ask you if he could continue work- 
ing there without his union card? A. He did. 

Q. What was your answer? A. My answer was, ‘‘ Well, 
he’s a pretty poor speciman of a union man who’d think 
he could work there without a union card—after he’d 
joined the union.”’ 


* * * * * * * * 


Edwin B. E. Chun, 
was recalled * * * 
* * * * * 
Repreect ExaMInATION 


* * * * * * * * . 


Mr. Troy: Mr. Chun, is it a fact that all employees, non- 
supervisory employees of the Honolulu Star-Bulletin Com- 
pany, exclusive of maintenance employees, are represented 
by union? 

Wrrness: Yes. 


* * * * * * * 


504 Anthony Van Eralingen, Jr. 


was recalled as a witness by and on behalf of the General 
Counsel of the National Labor Relations Board, and hay- 
ing been previously sworn, was examined and testified as. 
follows: 
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Dmect ExamMrmvaTion 


510 By Mr. Macor: 


Q. Were you ever told at any time by any representative 
of management that your production was poor on Satur- 
day nights? A. Never, no. 

Q. Were you ever told when you were discharged that 
you were being discharged for poor production? A. No. 

Q. Did any representative of management ever have any 
conversation with you at all in any respect to your produc- 
tion? A. No. 


o * * * * * 2 * * * 


514 Kenneth Tamanaha, 


having been previously sworn, was recalled to the stand 
by and on behalf of the General Counsel for the National 
Labor Relations Board, was further examined and testi- 
fied as follows: 


515 Dmecr Examination 
By Mr. Macor: 


Mz. Macor: Now, Mr. Tamanaha, you realize that you 
you are still under oath in this proceeding? 

Wrrnzss: Yes. 

Q. It was testified here by Mr. Larson that he called the 
meeting sometime around the middle of October of 1954, 
at which yourself, Mr. Larson, Mr. Almond, and, he be- 
lieved, Horace Tait were present. I ask you, sir, was 
any such meeting held? A. No. 

Q. It was testified that at such a meeting that Mr. Lar- 
son told you that the only way he could hire you and keep 
you on the payroll as a journeyman on a journeyman’s 
statues was because his apprentice program was full and 
he wanted you to take the lessons. Now, I ask you, sir, did 
Mr. Larson make that statement to you at that meeting or 
at any other time? A. No. 
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Q. Did he make any statement in similar substance or 
to similar effect to you at that time or at any other time? 
A. No. 

Q. Did you at that time or any other time say to Mr. 
Larson, ‘‘I will’? A. No. 

Q. Now, it was testified by Mr. Larson also in 

516 these proceedings that on the date that you were 

discharged, the time in which yourself, Mr. Almond, 

Mr. Larson and Mr. Katayama were present, Larson said 

to you, ‘‘How come you make an agreement with me and 

you don’t keep it? Any time you make an agreement, you 

have to keep it.’? Now, I ask you, sir, did Mr. Larson say 
that to you? A. No. 

Q. Will you tell us what he did say? <A. He said this: 
‘<Any time you make an agreement, you have got to fol- 
low through. If you buy a car, you have got to pay for it 
or they will take it away from you.’’ And I asked him: 
‘‘Did I make an agreement with you?’’ And he said no. 
He said he made it with the union. 

Q. Now, I ask you, sir, whether at that meeting you 
said to Mr. Larson: ‘‘I had nothing in writing with you’’? 
A. I didn’t say that exactly. I said to Mr. Larson: ‘‘I 
didn’t make any agreement with you. I made it with the 
union.’’ 

Q. I ask you, sir, if Mr. Larson said: ‘‘True, our agree- 
ment was verbal. I am going to have to discharge you for 
neglect of duty’’? A. No. 

Q. Did he say anything of similar substance or effect? 
A. When I asked Mr. Larson if I made any agreement with 
him, he said no—he made an agreement with the union. 
I asked him, ‘‘May I see it?’’ He said he made a verbal 

agreement with the union. 
517 Q. It is your testimony that Mr. Larson did not 
state to you ‘‘True, our agreement was verbal’’? <A. 
The question is if——? 

Q. Larson said that to you. A. No. 

Q. Now, it was testified in this proceeding by Mr. Frank 
Almond, also with respect to the meeting which took place 


136 


on the date of your discharge, that Mr. Larson stated to 
you: “I am not firing you for an agreement with the 
union; I am firing you for not keeping your agreement with 
me.’? Did Mr. Larson make that statement? A. No. 

Q. It was also testified here in this proceeding by Mr. 
Almond that Mr. Larson made this statement: ‘‘I will 
have to discharge you. You have broken your agreement 
with me.’? A. That is false. 

Q. Did Mr. Larson at that time or at any other time 
make a statement of similar substance or effect to you? 
A. No. 

Q. It was testified in this proceeding by Kenney Kata- 
yama that at the same meeting Mr. Larson stated to you: 
‘I cannot help but let you go because you have failed to 
keep your promise to me.’? Did Mr. Larson make that 
statement to you? A. No. 

Q. Did he make any statement of similar substance 
518 or effect to you? A. No. 
Q. Did he make any statement of similar substance 


or effect to you at that time or any other time? A. No. 


* * * * ad * * * * 


Argument by General Counsel 


The only finding that is imperative from this rec- 
ord is that Van was a thorn in the side of the com- 
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UNITED STATES OF AMERIOA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 37-C.A-108 
Honouvuiv Srar-Buuetin, Lp. 
and 
Kennera Tamanana, An Individual 
and 
Honotvutu TyrpocrapaicaL Union No. 37, InrernationaL 
TypocRaPHicaL Union, AFL-CIO, Party to the Contract 
Case No. 37-CA-109 
Honouvutv Srar-Buuietin, Lrp. 
and 
AntTHony Van Krauincen, Jz., An Individual 
and 


Honotutv Typocraraican Union No. 37, InTernationaL 
TypocrapHicaL Union, AFL-CIO, Party to the Contract 


Consolidated Complaint 


It having been charged by Kenneth Tamanaha and 
Anthony Van Kralingen, Jr., individuals, that Honolulu 
Star-Bulletin, Ltd., herein called Respondent, has engaged 
in, and is now engaging in, certain unfair labor practices 
affecting commerce, as set forth in the National Labor 
Relations Act, as amended, 29 U.S.C.A. 14 et seg. (Supp. 
July 1947), herein called the Act, the General Counsel for 
the National Labor Relations Board, herein called the 
Board, on behalf of the Board, by the Regional Director 
for the Twentieth Region, designated by the Rules and 
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Regulations of the Board, Series 6, as amended, Section 
102.15, hereby issues this Consolidated Complaint upon the 
charges duly consolidated pursuant to the provisions of 
Section 102.33 (b) of the above Rules and Regulations, 
and alleges as follows: 


ZL 


Respondent is an Hawaiian corporation with its principal 
office and place of business located at 125 Merchant Street, 
Honolulu, Territory of Hawaii, where it is engaged in the 
business of publishing a daily newspaper and commercial 
printing. During the course and conduct of its business, 
Respondent subscribes to interstate news services of United 
Press and Associated Press, and its annual gross revenue 
is in excess of $500,000. 


0. 
Honolulu Typographical Union No. 37, herein called the 


Union, affiliated with International Typographical Union, 
AFL-CIO, herein called ITU, is, and at all times material 
herein, has been a labor organization within the meaning 
of Section 2(5) of the Act. 


ii. 


On or about November 23, 1956, Respondent, acting by 
and through its officers, agents, and representatives, did 
discharge from its employ Kenneth Tamanaha at the sug- 
gestion, recommendation, request and demand of the Union, 
because his Union membership was being revoked by the 
Union for failure to complete a course of study provided 
by the Union, and at all times since that date Respondent 
has refused, and does continue to refuse, to reinstate said 
employee. 


IV. 


On or about November 13, 1956, Respondent, acting by 
and through its officers, agents, and representatives, did 
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discharge from its employ Anthony Van Kralingen, Jr., 
and at all times since that date Respondent has refused, 
and does continue to refuse, to reinstate said employee, 
because of his activities for and on behalf of the Union, 
and because he had engaged in other concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection. 


% 


At all times material herein, Respondent has maintained 
and given effect to a collective bargaining agreement with 
the Union, which, among its other provisions, includes and 
incorporates therein the Laws of the ITU, providing that 
the foreman must be an active member of the Union, that 
only the foreman may employ and discharge, that only 
members of the Union may be employed in performing 
work coming under the jurisdiction of the Union, and 
requires the payment of dues and assessments. 


VI. 


By the acts set forth in Paragraph III, above, Respond- 
ent did discriminate, and is now discriminating, in regard 
to the hire, tenure, terms and conditions of employment of 
Kenneth Tamanaha, and further, by the acts set forth in 
Paragraph V, above, Respondent did discriminate, and is 
now discriminating in regard to hire, tenure, terms and con- 
ditions of employment of employees and applicants for 
employment, and did thereby encourage, and is thereby 
encouraging membership in the Union, and did thereby 
engage in, and is thereby engaging in, unfair labor prac- 
tices within the meaning of Section 8(a)(3) of the Act. 


Vil. 


By the acts set forth in Paragraph IV, above, Respond- 
ent did discriminate and is now discriminating, in regard 
to the hire, tenure, terms and conditions of employment 


140 


of Anthony Van Kralingen, Jr., and did thereby discourage, 
and is thereby discouraging, membership in the Union, and 
is thereby discouraging employees in the exercise of the 
rights guaranteed them by Section 7 of the Act, and did 
thereby engage in, and is thereby engaging in, unfair 
labor practices within the meaning of Section 8(a)(3) of 
the Act. 


Vill. 


By the acts set forth in Paragraphs III, IV, and V, above, 
and each of them, Respondent did interfere with, restrain, 
and coerce, and is interfering with, restraining, and coerc- 
ing its employees in the exercise of the rights guaranteed 
them by Section 7 of the Act, and did thereby engage in, 
and is thereby engaging in, unfair labor practices within 
the meaning of Section 8(a)(1) of the Act. 


Ix. 


The acts of Respondent set forth in Paragraphs II, 
IV, and V, above, and each of them, occurring in connection 
with the operations of Respondent, described in Paragraph 
I, above, have a close, intimate, and substantial relation 
to trade, traffic, and commerce among the several States 
of the United States and the Territory of Hawaii, and tend 
to lead to labor disputes burdening and obstructing com- 
merce and the free flow of commerce. 


Xx. 


The aforesaid acts of Respondent as set forth in Para- 
graphs III, IV, and V, above, and each of them, constitute 
unfair labor practices within the meaning of Section 
8(a)(1) and (3), and Section 2(6) and (7) of the Act. 


Wuererore, the General Counsel of the National Labor 
Relations Board, on behalf of the Board, by the Regional 
Director for the Twentieth Region, on this 22nd day of 
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April, 1957, issues this Consolidated Complaint against 
Honolulu Star-Bulletin, Ltd., the Respondent named herein. 


Grratp A. Brown 

Gerald A. Brown, Regional Director 
National Labor Relations Board 
Twentieth Region 

630 Sansome Street 

San Francisco 11, California 


General Counsel’s Exhibit No. 1-L 
Answer to Consolidated Complaint 


Comes now Honotuvu Star-BuLietin, Lrp., a Hawaii cor- 
poration, and for answer to the consolidated complaint 
filed herein admits, denies and alleges as follows: 


1. Respondent admits the allegations of paragraph I 
of said consolidated complaint. 


2. Respondent admits the allegations of paragraph II 
of said consolidated complaint. 


3. Respondent denies the allegations of paragraph III 
of said consolidated complaint. 


4. Respondent denies the allegations of paragraph IV 
of said consolidated complaint. 


5. Respondent denies the allegations of paragraph V 
of said consolidated complaint. 


6. Respondent denies the allegations of paragraph VI 
of said consolidated complaint. 


7. Respondent denies the allegations of paragraph VII 
of said consolidated complaint. 


8. Respondent denies the allegations of paragraph VIII 
of said consolidated complaint. 
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9. Respondent denies the allegations of paragraph IX 
of said consolidated complaint. 


10. Respondent denies the allegations of paragraph X 
of said consolidated complaint. 


11. Further answering the consolidated complaint, re- 
spondent alleges: 


Kenneth Tamanaha was discharged for cause and not 
for any act or reason contrary to any provision of the 
National Labor Relations Act, as amended. On September 
20, 1954, Kenneth Tamanaha was employed by respondent 
upon his representation that he qualified as a journeyman, 
which representation was not correct. Respondent agreed 
to continue the employment of said employee at journeyman 
wages upon the express understanding that he would com- 
plete an apprentice training program by taking and com- 
pleting 50 lessons to be given by the Union within the next 
two years. Without justification, Kenneth Tamanaha 
failed to complete said lessons and during the next two 
years completed only 3 out of 50 lessons required. Said 
employee was discharged by respondent for said failure 
and for no other reason. At no time after his discharge 
did employee invoke the grievance procedure of the col- 
lective bargaining agreement between the Union and re- 
spondent. 


12. Further answering the consolidated complaint, re- 
spondent alleges: 


Anthony Van Kralingen, Jr. was discharged for cause 
and not for any act or reason contrary to any provision 
of the National Labor Relations Act, as amended. Said 
employee was discharged for violation of office rule No. 15 
which reads as follows: 


‘<Disorderly conduct (whether on duty or off duty) 
in this building, or on the premises, in any form; loud, 
profane or indecent language, whistling, wrestling, 
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seuffling, physical violence or threats thereof; visiting, 
canvassing, personal discussions, arguments, or other- 
wise interfering with the business of the office or dis- 
turbing or taking up the time of workers.”’’ 


After his discharge said employee invoked the grievance 
procedure of the collective bargaining agreement between 
Union and respondent. Pursuant to such procedure the 
Joint Conciliation and Arbitration Committee held meet- 
ings and considered his grievance. On or about November 
26, 1956, the Committee dismissed the appeal of said em- 
ployee and affirmed his discharge by respondent. 


WueErREFORE, respondent prays that said consolidated 
complaint be dismissed. 


Datep: Honolulu, T. H., May 13, 1957. 


Honotvuny Sraz-Buiwetin, Lap. 


By Epwarp Larson 


Terrirory oF Hawatr ee 
Crry axnp County or Honotviu { ~~” 


Epwarp Larson, being first duly sworn, on oath deposes 
and says: 


He is foreman of the composing room of Honolulu Star- 
Bulletin, Ltd., a Hawaii corporation; that he is authorized 
to make and does hereby make this verification on behalf 
of said corporation; that he has read the foregoing answer 
and knows the contents thereof and that all the matters 
and things therein set forth are true except as to those set 
forth upon information and belief and as to those that he 
believes them to be true. 


Epwarp Larson 
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Subscribed and sworn to before 
me this 13th day of May, 1957. 


Maze M. Jorner 
Notary Public, First Judicial 
Cireuit, Territory of Hawaii. 


My commission expires: Jan. 19, 1960 


(SEAL) 


General Counsel's Exhibit No. 6 
Nov. 12, 1956 


Union Brothers and Sisters: 


Because I feel that it is so important that the man that 
the chapel elects truly represents them, I am placing before 
you my views and platform for your consideration. 


As much as I desire to serve, I realize that it would be 
folly to become chairman and then have to buck the chapel 
on every issue. A good example of that is when the chapel 
elected Stanley, but later gave him no support at all. 


With this account of my views, I believe that the chapel 
member can easily determine if I would represent him. 


I feel that by developing a truly informed membership, 
we can, and, I feel, we must transform our chapel from 
a dues-paying club to an active organization that is willing 
to fight the encroachments of contract by the office. 


A notion of many members of our chapel is that we are 
making progress—that we have had an ITU-approved 
contract for only three years, and it will take a long time 
to accomplish the conditions that mainland unions enjoy. 


I agree that we cannot improve on the contract now be- 
cause it has been signed for a three-year period. But 
there is no valid reason why we should let the office violate 
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it at will because ‘‘we’ve only had it for three years’’. 
The chapel chairman’s job is to protect and enforce the 
contract, and only when the chapel chooses a man that 
is pledged to do that instead of being an elected apologist 
... will there be progress. 


Education. As I mentioned, I believe that an informed 
membership is the key to this chapel’s hope for success 
and ultimate progress. Without an informed membership 
there can be no hope for progress. So I am placing this 
first on the list of my objectives. 


Most of it can be carried out on the chapel bulletin 
board. The first thing that I will do if I am elected chair- 
man is post our chapel laws. Then there can be no need- 
less confusion as that in the Wooley vs. Harada charges. 
ITU has ruled time after time that chapel laws have no 
effect if they are not posted. 


At the same time the ITU Bulletin (the decisions of 


appeals by ITU) will be posted. ITU goes to considerable 
expense to see that the membership is informed, yet we 
in this chapel never get to see the bulletin, because it is 
not posted. 


Labor’s Daily will be given a prominent place on the 
board and articles of special interest will be clipped and 
posted on the board for the benefit of those who don’t 
regularly read it. 


The same will be done of the journal. I’m surprised that 
some persons never read their journal. By posting articles 
of special interest, I believe that they will become aware 
that much good can be obtained from journal articles. 


Also, the chapel will be kept up to date on the chair- 
man’s activities through a regular report of all chapel 
business, discussions, meetings with management, ete. That 
will be posted on the board with results and recommenda- 
tions and an appeal for opinions from individuals that will 
also be posted if the writer desires. 
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With the foregoing put into practice, I believe that in 
a short while our chapel will be an informed one and 
will be able to discuss and make decisions that are intelli- 
gent and in the best interests of our union. 


Hiring. All hiring will be done through the chairman 
and the board. In this way there can be no discrimination 
because of race, age or union activity. If the office wants 
a situation, it will inform the chairman and he will put 
the first one on that becomes available. 


New situations, changes of hours, and slide days will 
be placed open to claim. 


Apprentice Trainting. One of the most flagrant viola- 
tions of contract has concerned apprentice training. The 
contract is clear on this important phase of our union, and 
it is the chairman’s duty to see that it is carried out. 


I have talked to several persons who served their ap- 
prenticeship in this shop and all were of the opinion that 
it is far from what it should be. 


It seems to be the rule that when an apprentice gets to 
his fifth or sixth year, he is upgraded—not because he is 
a competent printer but because he can do one phase of 
composing room work well enough. Then the office hires 
another apprentice who is given the same treatment. 


Besides seeing that our apprentices are given formal 
training according to the cotnract, I will propose a plan 
that would give then personal attention even to the extent 
of holding a class in which various members of our union 
might volunteer to instruct them in a particular skill or 
subject. 


Management must be made to realize that apprentices 
are here to learn the trade—not for them to profit from. 


Reproduction. How a chapel chairman can wink his eye 
at reproduction is beyond me. I worked in only one shop 
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that did not reproduce. While I was there, two different 
chairmen served a term. I asked them both why they 
did not enforce the reproduction law. From both of them 
I got a sickly grin and an equally sickly answer. One 
said that since we were getting certain privileges, such as 
going home early, he overlooked it. The other said simply 
that it’s a touchy question. 


The next election I was asked to run simply on the 
strength of the fact that I was outspoken on the subject 
of reproduction. 


If I am elected chairman, the reproduction law will be 
enforced here at the Star Bulletin. There will be no deals!! 


Organization. Despite the fact that Honolulu +37 is 
referred to by many union printers on the mainland as a 
‘card factory’’, we still are working alongside many non- 
union men. 


Think for a minute of the several men that have left 
our chapel in the last six months. They are Tate, Corter, 
Pruitt, Bloeman, Wooley, Ron, Evans. All were better 
than average union members. Now, how many of the 
non-union men have left? ‘The answer is none, and it’s 
because they’ve got it made here and they know that if 
they were to go to the mainland they would either have 
to join the union or work in rat or substandard shops. 


I favor a plan that we send out a most cordial invitation 
and appeal to the non-union men that they jojn us, giving 
them all of the facts and our reasons for wanting them. 
Then, and only after they are aware of the facts—if they 
are still not convinced that they should associate with 
us in such a lofty cause as the improving of wages, con- 
ditions and the life of the printer and his entire family— 
then we should reciprocate and show him that we do not 
care to associate with them, either, even to the extent of 
talking to them. 
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And I do not distinguish between the younger ones and 
the ones that may soon retire. If they are at the age 
now that they probably would never be eligible for the 
pension it shows all the more years that they have reaped 
the other benefits of the union, such as higher wages, 
shorter working hours—and all those years free without 
paying a cent for it. 


Remember that at present they are taking home from 
$15 to $20 per month more than we, due to the fact that 
we are paying for all of the union accomplishments and 
they aren’t. 


Craft Cooperation. I am a most avid believer in craft 
cooperation. Just as the members of one craft must be 
united, it would be futile not to realize that all wage earners 
in all the crafts of a particular trade must also be united. 


Originally, the trade was in one union. Then it was 


broken up into crafts for convenience, but it is now growing 
more and more manifest that we must again return to one 
whether it be through an eventual amalgamation or an 
extremely close affiliation. 


I would keep in close touch with the chairmen of the 
other crafts and propose that a monthly meeting of all 
chapel chairmen be effected. 


Overtime Distribution. Overtime distribution has been a 
sore spot in this chapel for at least the last seven months 
that I have been here. I don’t expect nor have I the desire 
to offer a plan that would attempt to please everyone,— 
meaning, of course, the overtime pigs. 


Briefly, I favor the enactment of union and chapel laws 
that have the chapel regulate overtime distribution. It 
would be given out in accordance with the number of hours 
already worked or refused, and in the event that the 
number of hours worked was equal, the high priority man 
would be asked first. 
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I have no desire—I am dead set against the chapel 
punishing or fining a man for refusing to work overtime 
unless it has caused a hardship on other members of the 
chapel. The office must not be permitted to use our laws 
to carry out their hatchet work. 


Those are my views on what I consider the issues in 
this chapel election. 


I believe that these and, of course, the entire contract 
and our union laws are the important consideration, not 
necessarily who carries them out. It behooves every mem- 
ber of this chapel to have his candidate take a stand on 
them, 


And finally, I might add that I feel gratified in being 
asked to run for chaiman by the persons that I consider 
to be the most informed, most active, most serious union 
men. I feel confident that the votes cast for me will be 
conscience votes, votes for militant unionism. And I do 
not ask for the complimentary votes. I want the vote for 
me to come from persons that are prepared to back my 
platform all the way. 


Respectfully and fraternally, 
A. Van Krarincen. 
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General Counsel's Exhibit No. 10 
This form to be filed with local union. 


INTERNATIONAL TYPOGRAPHICAL UNION 
BUREAU OF EDUCATION - INDIANAPOLIS, INDIANA 
OFFICE OF THE PRESIDENT 


(Union label) 


(stamped) 
RC’D NOV 9 1954 B-E 


AGREEMENT 
Covering Uncompleted I. T. U. Lessons in Printing 


Article XVI, Sec. 3, By-Laws: ‘‘* * * The same 
rigid examination as to the competency * * * of 
applicants shall be made by a committee of the local 
union as is made with respect to the competency 
* * * of apprentices transferred to active member- 
ship, and local unions should prevail on such appli- 
cants to graduate in the International Typograph- 
ical Union Lessons in Printing.”’ 


I, Kenneth K. Tamanaha, do hereby promise upon my word 
and honor that I will, in consideration of being elected to 
journeyman membership in Honolulu Typographical Union 
No. 37 complete all lessons in the I. T. U. Coure in Printing 
at an average rate of not less than two lessons a month, 
beginning with the date of signing agreement, and that all 
lessons will be completed by me on or before November 21, 
1956, subject to the right of the President of the Inter- 
national Typographical Union to cancel my membership 
upon my failure to complete the lessons within the time 
herein specified. Should I fail for any reason to average 
at least two lessons a month over any period of three 
months, it is understood that my card may be revoked for 
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failure to abide by the educational provisions of the By- 
Laws of the International Typographical Union. 


Name of applicant /s/ Kennera K, Tamanana 
Street address 1522 Gulick Avenue 
City and state or province Honolulu, T. H. 


Witnesses: 


/s/ ALLAN CALDWELL 
Cuas, FRAZIER 


Payment for the Course, or any remaining installments 
thereon, must be collected by the local secretary at the 
time this agreement is signed. 


Signed by applicant (date) October 31, 1954 
Approved by I. T. U. President Nov. 9, 1954 


/s/ Frank B. Aumonp 
Official of local union. 


Tuts AGREEMENT is issued only for the purpose of accept- 
ing applicants (not apprentices) where there is doubt as 
to full competency, and to care for emergencies. Appli- 
cants who fail to complete the lessons in accordance with 
this agreement will have their cards revoked, as provided 
in International law. It is the duty of the local union, 
party to this agreement, to see that its terms are enforced. 
Until completion of the I. T. U. Course, traveling cards 
must not be issued to members whose acceptance is condt- 
tional on completion of the lessons, except by permission 
of the International President. 

BE 16-1M in trip.—12-53 
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General Counsel’s Exhibit No. 12 
Organized August 9, 1884 


HONOLULU TYPOGRAPHICAL UNION 
Post Office Box 556 - Honolulu 9, Territory of Hawaii 


(Union label) 
Jurisdiction: The Hawaiian Islands 
November 22, 1956 
Mr. Edward Larson 
Foreman, Composing Room 
Honolulu Star-Bulletin, Ltd. 
Honolulu, T.H. 


Dear Mr. Larson: 


Kenneth K. Tamanaha, at present an employee of the 
Star-Bulletin, was hired in December, 1954, under the 
following conditions: 


1. He did not meet fully the requirements for his being 
hired as a journeyman, as defined in Section 3 of the 
Contract, which reads as follows: 


« Journeymen—Journeymen are defined as: 


‘“(a) Persons who prior to the effective date 
hereof worked as such in the composing room of 
the Employer. 


' “*(b) Persons who have completed approved ap- 
prentice training as provided in this agreement. 


_ (e) Persons who have passed an examination 
recognized by both parties to this agreement and 
have qualified thereunder as journeymen. 


‘‘(d) Applicants for work in composing rooms 
who, upon reference to the Joint Conciliation and 
Arbitration Committee by the Employer secure a 
certificate of competency duly issued under pro- 
cedure established by said Committee.” 
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2. After consultation between yourself and representa- 
tives of the Union, it was agreed that while Mr. Tama- 
naha lacked the apprentice training needed to conform 
to the above-quoted definition, he nevertheless would 
be permitted to work as a journeyman and receive 
journeyman wages, provided he agreed to subscribe 
to and complete an approved course of lessons in print- 
ing provided by the Union, within a period of two 
years. 


3. Mr. Tamanaha signed such agreement, made out in 
triplicate, and expiring November 21, 1956, by which 
date he solemnly promised to have all lessons com- 
pleted, under penalty of having his journeyman mem- 
bership in the Union revoked. 


4. Upon his signing such agreement, Mr. Tamanaha was 
hired as a journeyman by the Star-Bulletin. 


On Tuesday, November 20, the following telegram was 
sent to the Bureau of Education of the International Typo- 
graphical Union: 


‘‘J, Panl Beadle, Bureau of Education, International 
Typographical Union, Indianapolis, Indiana. Please 
wire us what lessons completed by Kenneth K. Tama- 
naha (129631). ... Carl A. Brandt, president, 37, care 
Star-Bulletin. ’’ 


to which we received the following reply the same day: 


‘“‘Carl A. Brandt, President, Honolulu Typographical 
Union No. 37, care Star-Bulletin, Honolulu. Kenneth 
Tamanaha has completed only three lessons of fifty 
lesson course. Agreement will expire November 21st. 
His membership subject to revocation upon receipt of 
recommendation addressed to President Randolph. 
J. Paul Beadle, director.’’ 
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Immediately upon receipt of the above, the executive 
officers of the Union conferred and unanimously agreed to 
recommend revocation of Mr. Tamanaha’s journeyman 
membership, and to notify you. 


May we point out that Mr. Tamanaha during this period 
now expired has repeatedly been urged and warned to 
complete the lessons, and it is clear to the Union officers 
that he has evaded his responsibility and failed to carry out 
his part of the agreement. 


Under these circumstances, it is evident that Kenneth 
K. Tamanaha should no longer be employed as a journey- 
man in the composing room of the Star-Bulletin, and we 
respectfully recommend that he be discharged. 


Sincerely yours 


Honouvtv TrpocrapHicaL Union No. 37 


Cart A. Branpr 
Carl A. Brandt, President 


Frank B. ALMonD 
Frank B. Almond, Secretary- 
Treasurer 


C. A. Robert Poole, chairman of 
Executive Commitiee 


Tomoo Tsuchiyama, member, 
Executive Committee 


E. M. Witson 
E. M. Wilson, member, 
Executive Committee 
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General Counsel’s Exhibit No. 14 


Bureau of Education 
Office of President Woodruff Randolph 


INTERNATIONAL TYPOGRAPHICAL UNION 
Meridian at Twenty-Highth - Postoffice Box 959 
Indianapolis 6, Indiana 


J. Pavt Brave, Director 
(Union label) 
November 29, 1956 


Mr. Kenneth K. Tamanaha 
534 E Road 
Honolulu 17, T.H. 


Dear Mr. Tamanaha: 


The lesson agreement which you signed as a condition 
of being granted journeyman membership expired on No- 
vember 21, 1956, on which date you had completed only the 
first three lessons of the course. 


As you know, the terms of the agreement provide for 
completion of at least two lessons a month with the further 
provision that should you fail to maintain this schedule 
of completed lessons over any three-month period you 
would place your membership subject to revocation 


In view of your refusal to comply with the terms of 
the agreement and in accordance with the recommendation 
of your union, President Randolph has taken action revok- 
ing your membership, effective November 21, 1956, the 
date your lesson agreement expired. 
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As is the policy in this office a copy of this letter is 
going forward to the officers of your union for their 
information. 


Fraternally, 


J. Pavut BrEaDLe 
J. Paul Beadle 
Director 


l:kw 


ec to President Brandt 
ec to Secretary Almond 


Air Mail 


General Counsel’s Exhbiit No. 18 
(Excerpts) 


NEWSPAPER SCALE 

and 

AGREEMENT 

between 
Honoxtotv Star-BuLLetin Limirep 
and 
Honotutu TypocrapHican Union No. 37 
May 21, 1956, through May 17, 1959 
(Union label) 


* * * * * * . * Cf * 


Section 1. Recognition. The Employer recognizes the 
Union as the sole and exclusive representative of the em- 
ployees covered by this agreement for the purpose of 
collective bargaining with the Employer. 


Section 2. Employees. (a) The words ‘‘employee’’ or 
‘‘employees’’ when used in this agreement apply to journey- 
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men and apprentices. The term ‘‘journeymen”’ and ‘‘ap- 
prentices’’ shall in no way be understood to apply exclu- 
sively to members of the International Typographical 
Union. 


(b) All composing room work shall be performed only 
by journeymen and apprentices. Apprentices may be em- 
ployed only in accordance with the ratio of apprentices 
to journeymen provided elsewhere in this Agreement. 


Section 3. * * * 


* * * * * * * 
Journeymen—Journeymen are defined as: 


(a) Persons who prior to the effective date hereof worked 
as such in the composing room of the Employer. 


(b) Persons who have completed approved apprentice 
training as provided in this agreement. 


(ec) Persons who have passed an examination recognized 
by both parties to this agreement and have qualified there- 
under as journeymen. 


(d) Applicants for work in composing rooms who, upon 
reference to the Joint Conciliation and Arbitration Com- 
mittee by the Employer secure a certificate of competency 
duly issued under procedure established by said Committee. 


* s s * * s me * e * 


Section 5. Priority. (a) When it becomes necessary to 
decrease the work force, such decrease shall be accom- 
plished by laying off first the person or persons last em- 
ployed. Should there be an increase in the force, the em- 
ployees with priority status displaced through such de- 
crease shall be reinstated in the reverse order in which 
they were laid off before other employees may be employed. 


(b) Priority shall be considered broken by discharge 
or resignation. 
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(ec) Priority as defined in this section shall apply to 
journeymen only. In no case shall priority rights of an 
apprentice supersede those of a journeyman, except that, 
under the terms of this agreement, an apprentice may be 
employed for the full term of his apprenticeship. 


(ad) The Employer shall post new shifts, new starting 
times, and new days off in accordance with Section 14 of 
this agreement. Employees who apply for such new shifts, 
starting times, and days off within twenty-four (24) hours 
from time of posting shall have claim to such vacancies 
based on the employees’ priority and competency. 


(e) A priority list shall be maintained in each composing 
room which shall list: 


(1) Name; 
(2) Classification, and 
(3) Date of commencing work as a journeyman. 


Section 6. Causes for Discharge. (a) The foreman of 
the composing room may lay off or discharge a composing 
room employee because of (1) incompetency; (2) neglect 
of duty; (3) insubordination; and (4) violation of office 
rules which shall be kept conspicuously posted. An em- 
ployee discharged by the foreman for any of the reasons 
listed above in this section may demand of the foreman, 
and shall receive a written statement of the cause for dis- 
charge, provided such demand is made within seventy-two 
(72) hours. 


(b) Any employee who has been discharged and believes 
the discharge unjustified may appeal to the Joint Concilia- 
tion and Arbitration Committee and its decision shall be 
final and binding. 


a * s * * * * * * * 


Section 7. Controversies. Both the Employer and the 
Union agree that whenever any difference of opinion as to 
the rights of either under this agreement shall arise, or 
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whenever any dispute as to the construction of the agree- 
ment or any of its provisions takes place, such differences 
or dispute shall be promptly resolved in the manner pro- 
vided in this agreement without strike, lockout, slowdown, 
or interruption of any kind, to the end that fruitless con- 
troversies shall be avoided. 


Section 18. Foreman. The foreman is the only recog- 
nized authority in carrying out the instructions of the Em- 
ployer in the composing room. Assistants may be desig- 
nated to direct the work, but only the foreman may employ 
and discharge. 


* ° e * * * s * * ° 


Section 23. Joint Conciliation and Arbitration Committee. 
(a) In the event of a dispute between the parties to this 
agreement regarding hours or wages or the interpretation 
of any provision of this agreement, if the Chapel Chairman 
of the Union in the Employer’s composing room (and the 


employee affected if not a member of the Union) and an 
executive appointed by the Employer are unable to satis- 
factorily adjust the same within seven (7) days, the matter 
in dispute shall be referred to the Joint Conciliation and 
Arbitration Committee which shall investigate and render 
a decision. 


(b) A Joint Conciliation and Arbitration Committee 
shall be composed as follows: The Union shall immediately 
after the signing of this agreement select two (2) of its 
members and shall notify the Employer in writing of such 
selection and from time to time during the term of this 
agreement of any changes. The Employer shall forthwith 
upon the signing of this agreement select two (2) persons 
and shall notify the Union in writing of such selection and 
from time to time during the term of this agreement of 
any changes. The Joint Conciliation and Arbitration Com- 
mittee shall designate one of its members as secretary. 
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Either the Union or the Employer may from time to time 
change ‘its representatives on said Committee and shall 
give notice of such change in writing to the other. Pro- 
vided, however, that if the Joint Conciliation and Arbitra- 
tion Committee is considering a matter in dispute no 
changes shall be made by either party pending the investi- 
gation and decision of such Committee, except that vacan- 
cies caused by illness, death, resignation or other unavoid- 
able cause may be filled forthwith. 


(ce) Duties of Joint Conciliation and Arbitration Com- 
mittee. It shall be the duty of the Joint Conciliation and 
Arbitration Committee to investigate and render impartial 
decisions upon any matter referred to it, in accordance 
with this agreement. Any decision concurred in by a 
majority of the Committee shall be the decision of the 
Committee and shall be accepted by the parties to this 
agreement. 


In the event of the inability of the Joint Conciliation and 
Arbitration Committee to reach a decision as provided 
herein, it shall be the duty of said Committee to choose a 
fifth member agreeable to both sides. Such fifth member 
shall act as chairman and the decision indicated by the 
majority of the votes cast (the two members for the Union 
having one vote and the two members for the Employer 
having one vote) shall be the decision of the Joint Concilia- 
tion and Arbitration Committee and shall be binding both 
for the Union and the Employer. 


Section 24. * * * 


* * * * * * * * * 


(c) Both parties agree that their respective rights and 
obligations under this contract will have been accorded 
by the performance and fulfillment of the terms and con- 
ditions thereof and that the complete obligation of each 
to the other is expressed herein. It is understood and 
agreed that the general laws of the International Typo- 
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graphical Union, in effect January 1, 1956, not in conflict 
with federal and territorial (state) law or this contract, 
shall govern relations between the parties on conditions 
not specifically enumerated herein. The laws of the Inter- 
national Typographical Union shall not be subject to 
arbitration. 


This agreement is approved as being in compliance with 
the laws of the International Typographical Union as 
limited by the Taft-Hartley Law, and the undersigned, 
on behalf of the Executive Council, hereby pledges, as a 
matter of Union policy only, its full authority under its 
laws to the fulfillment thereof without becoming party 
thereto and without assuming any liability thereunder. 


Wooprurr RanDoLPpH 
President 
International Typographical Union 


General Counsel’s Exhibit No. 21 


CONSTITUTION 
AND 
BY-LAWS 


of 
Honotutu TrpocrapHica, Union No. 37 
With Rules of Order 
Revisep anp ADOPTED Frepruary, 1954 
(Union label) 


Azticte IIT 
Membership 


Section 1. This Union shall be composed of practical 
printers (male or female), operators, machinist-operators, 


162 


machinists, machine tenders of line and type-casting 
devices, and proof readers, known to be competent workers, 
who are of good character, who shall sign this Constitution 
and comply with the rules and regulations of this Union. 


Section 2. It shall be the duty of members to comply 
with contracts, agreements and laws of this Union and 
of the International Typographical Union. Each member 
shall pay dues and assessments as provided in the laws 
of this Union and of the International Typographical 
Union, and no member shall be considered in good stand- 
ing, or entitled to a voice or vote in the proceedings of 
this Union who does not have a current working card 
or who is in arrears for dues, assessments or other finan- 
cial obligations to the Union. 


General Counsel’s Exhibit No. 23 
Honolulu, Hawaii 
November 21, 1956 


The Joint Conciliation and Arbitration Committee 
Honolulu Star-Bulletin, Limited 


and 
The Honolulu Typographical Union No. 37 
Honolulu, Hawaii 
Attention: Mr. Frank Almond, Mr. Carl Brandt, and 
Company Representatives 
Gentlemen: 


I have been informed that I am to appear before your 
committee on this date for a hearing on the question of my 
discharge of November 13, 1956. 


As of this date I have received absolutely no specifica- 
tion of the charges against me and do not know what 
specific actions or omissions, if any, are being used as a 
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basis for my discharge. Because of this, I am completely 
unable to prepare my defense. In view of this situation, 
I am making the following requests: 

(1) That your Board supply me immediately in writing, 
prior to the hearing, specification of the precise 
charges against me; 

(2) That I be afforded the elementary right of question- 
ing the witnesses against me; and 

(3) That I be granted the assistance of counsel at the 
hearing. 


Sincerely yours, 


AntHony Van KRaIncEN, JR. 
Anthony Van Kralingen, Jr. 


Copy received this 21st day of November, 1956. 


Frank ALMOND 
Frank Almond 
Cart A. Branpt 
Carl Brandt 
A. K. Wore 
Company Representative 
P. Dickinson 
Company Representative 
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General Counsel’s Exhibit No. 24 


Tar Jomsr ConciuuatTIoN AND ARBITRATION COMMITTEE 
Honoivuiu Strar-BuLietin, Limirep 


AND 


Tus HonoLutu TyrpocrarHicaL Union No. 37 
Honotvuyv, Hawan 


Honolulu, Hawaii 
i November 23, 1956 
Mr. Anthony Van Kralingen, Jr. 
1773 KaiooDrive 
Honolulu, Hawaii 


Dear Mr. Van Kralingen: 


This will acknowledge your letter of November 21, 1956 
requesting certain information and suggesting certain pro- 
cedures of the Joint Conciliation and Arbitration Com- 
mittee. 


This committee has no charges against you. 


It is the duty of this committee to hear your appeal 
against your discharge on November 13th by the com- 
posing room foreman for the violation of house rule 
No. 15. 


Three members of the supervisory personnel of the com- 
posing room have testified that your activities in that 
department have affected not only your own but the 
production of other members of the department. 


Should you wish to appear before the committee at 2 p.m. 
on Monday, November 26, 1956, the committee will hear 
your testimony. 

Sincerely, 


Frank B. AtMonp 
Frank Almond 
Chairman 
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General Counsel's Exhibit No. 25 


1773 Kaioo Drive 
Honolulu, Hawaii 
November 23, 1956 


Tue Jorsr Concmution AND ARBITRATION COMMITTEE 
Honotuuu Star-Bunwetin, Limrrep 


AND 


Tur Honotutu TyrpocrapHicant Union No. 37 
Hownotvuuv, Hawa 


Attention: Mr. Frank Almond, Chairman 
Dear Mr. Almond: 


I have your letter of November 23, 1956, in which you 
acknowledge receipt of my request for information as to 
the charges against me. 


Apparently, your committee has heard the testimony of 


the supervisory personnel, but unless their statements are 
made available to me, I have no way of presenting a de- 
fense. It was my understanding after our conversation 
on the 21st at the Star-Bulletin, that your committee was 
going to make a transcript of the company’s witnesses’ 
remarks available to me today so that I could prepare my 
defense. 


When and if this information is given to me, I shall be 
happy to proceed. Until it is given to me, it would be 
ridiculous to go any further. 


Sincerely yours, 


Anroony H. Van Krauincen, JR 
Anthony Van Kralingen, Jr. 
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Joint Brief on Behalf of Intervenor International Typograph- 
ical Union and Honolulu Typographical Union No. 37 


* * * a * * * * * * 


It will not be doubted that an employer is fully within 
his legal rights in hiring a union foreman, and in delegat- 
ing to him all the duties contemplated by ITU law. We 
state that the General Counsel is unable to produce a 
single case holding that an employer may not lawfully 
agree with a Union to do that which he has a lawful right 
to do. He cannot enter into an agreement requiring that 
only union men be hired, because the statute forbids him 
to discriminate in this manner. But, since he may at will 
hire a union, or a non-union, foreman, and since he may 
assign him such duties as he wishes, he and a Union rep- 
resenting his employees may agree that he shall exercise 
this choice in a certain manner. 


The practical workings of this industry lie behind the 
fact that employers are not only willing but anxious to 
agree to these provisions of ITU laws. Even a cursory 
examination of the General Laws of the ITU shows that 
only one skilled in the trade, with a long union member- 
ship, can conceivably understand their meaning and appli- 
cation. These are the conditions under which the members 
of the ITU have agreed to sell their labor. They know the 
laws intimately. It is a principal duty of the chapel chair- 
man in each establishment to see to it that those laws, 
insofar as legal, are respected. It is as essential a part 
of the task of supervision of a composing room to know 
the laws of the ITU, as it is to know the processes of the 
trade. A non-union foreman, attempting to supervise a 
group of union members, would be utterly lacking in an 
essential requirement of supervision; namely, knowledge 
of the proper meaning of the collective agreement. This 
experience must be gained practically; no non-union fore- 
man could qualify himself for supervision by merely read- 
ing the General Laws, or even memorizing them. 
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And there are important practical reasons for the duties 
which have been traditionally assigned the foreman. A 
composing room is a restricted and defined space in which 
a certain number of men are required to work in intimate 
contact, and, particularly in the newspaper industry where 
time is of the essence, often under heavy pressure and 
tension. There is not in most situations the opportunity 
for making decisions by remote control—for referring 
problems to the Personnel Manager or the Superintendent 
—any more than the captain of a ship can wait for the 
owner’s views in an emergency. The foreman in this 
industry is therefore vested with more than the usual 
degree of control exercised by foremen, and the power 
over hire and discharge is merely one facet of the responsi- 
bilities entrusted to him. The fact that employers have 
accepted these practices, and have made no proposals to 
change them, sufficiently demonstrates that they accord 
with the realities of the industry. That many of these 
matters are not developed at all in the record merely un- 
derlines the necessity of a full hearing before the Board 
undertakes to make an adverse judgment on them. Inso- 
far as the membership oath, referred to in the Evans case, 
supra, is concerned, the 1954 ITU Convention amended the 
oath to eliminate the requirement, referred to in that case, 
which required members (and it was asserted, foremen) 
to ‘‘use all honorable means within my power to procure 
employment for members of the International in prefer- 
ence to others’’. See Constitution, Article XII. Hence 
it can no longer be claimed that foremen are obligated un- 
der ITU law to give any discriminatory preference in hir- 
ing, since the contract makes it clear that the laws effective 
January 1, 1956 are to govern the relations between the 
parties. 


* * * * * * * * * * 


We have already pointed out that the order of the 
Board in that ease, which forbade the respondent ITU 
from engaging in any practice to cause employers to dis- 
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eriminate, was enforced by the Seventh Court of Appeals, 
and a decree to this effect has therefore been outstanding 
for some six years. No contempt action has been insti- 
tuted by the Board or the General Counsel in those inter- 
vening years, though contract provisions like those here 
involved have been standard practice in the industry since 
that time. Charges that they were illegal, filed in Case No. 
9-CB-74, were investigated over a period of three years 
and were dismissed without hearing in April, 1955. Ex- 
amining a substantially similar contract in the Kansas City 
Star case, supra, the Trial Examiner noted (footnote 12) 


“The contract itself contains no language condi- 
tioning employment on union membership; it defines 
journeymen in non-discriminatory terms; the incor- 
poration by reference of ITU laws is restricted to 
those ‘not in conflict with law or this contract’; and 
the Laws themselves suspend the operation of any of 
its provisions where they may be illegal’’. 


The interest of the members of the ITU in the compe- 
tency of the persons they work with requires no elabora- 
tion. The Books of Laws spells out the elaborate appren- 
ticeship requirements for Union membership (General 
Laws, Article I). The ITU itself distributes, and requires 
apprentices to master, Lessons in Printing and holds regu- 
lar examinations for apprentices which are graded at ITU 
Headquarters and are designed to make certain that ap- 
prentices are proficient at every task required in a com- 
posing or mailing room. If an incompetent is introduced 
among a group of skilled men, it is clear that the work of 
each qualified man is thereby increased. Since the printers 
in a composing room operate as a team, one incompetent can 
introduce chaos. 


